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I. PROCEDURAL HISTORY

1. Disagreements between the Co-Investigating Judges ("CHs™) in this case were
registered on 7 February 2013, 22 February 2013, 17 July 2014, and 16 January 2017,

2. On 12 April 2018, the Defence for Meas Muth ("Defence™) filed Meas Muth's
Response to the International Co-Prosecutor’s Final Submission (“Response™).
3. On 6 August 2018, the Defence submitted Meas Muth's Reguest for Leave to

Supplement His Response to the International Co-Prosecutor's Final Submission
(“Request™).” A public redacted version was filed on 7 August 2018.

4. The International Co-Prosecutor (“ICP™) filed his response to the Request (the “1CP’s
Response™) on 20 August 2018, requesting that it also be reclassilied as public, with
any necessary redactions. and that the Request be dismissed.”

Lt

The National Co-Prosecutor did not respond to the question from my office regarding
whether she intended to respond to the Request.

6. On 16 August 2018, two Closing Orders were filed in Case 004/2."

1. SUBMISSIONS
7. The Defence submit that the Pre-Trial Chamber’s (“PTC™) holdings in its
Considerations on the International Co-Prosecutor’s Appeal of Closing Order
(Reasons) in Case 004/1 filed 29 June 2018 present newly discovered information
which it must be allowed to address in Case 003 to avoid prejudicing Meas Muth.”
8. The Defence argue in essence that:’
1. the PTC emed m its criticism ol the Co-Investigating Judges® (“CHs™)
approach to the methodology of evaluating the evidence (*Point A7)
2. the PTC and Cls incorrectly relied on the Case 002 Closing Order to establish
. . . N . . i}
the standard of proof required for an indictment,” and
3. the Clls should determine personal junsdiction based on the gravity of
: T
charged crimes only.

9. “The Defence therelore request leave to supplement Meas Muth's response to the
ICP’s final submission."’

' Case File No. 003-D236/1 1, Meas Muil's Response to the Imternational Co-Prosecuior s Final Subnission, 12
April 2018,

* Case File No, 003-D256/12. Meas Muth's Request for Leave 1o Supplement His Response to the Inernational
Co-Prosecutor’s Final Submission, & August 2018,

¥ Case File No. 003-D236:13, International Co-Proseciior’s Response to Meas Muth's Reguest for Leave to

3

Supplement His Response w the lnteroational Co-Prosecutor’s Fival Submission, 200 Angust 2008, paras 17-18.
* Case File No. 004/2-1)359, gﬁ?s"afﬁ'g}lfi?fﬂ?ﬁf}?f:?f{?? .‘?g}’fﬁ?ﬁ T WIS, 1 August 2008, Case File No,
OO 20360, Cloving Ovder {Indictmens), 1o August 2018,

* Case Tile No. 004/1-D308/3/1/20, Considerations on the International Co-Prosecutor’s Appead of Closing
Opeder-{Reasons) 29 June 2018
“Request, paras 13-4, 22,

* fhid . pava. 12,

* Ihid , paras 16-17.

Y Ibid, para. 195,

" Ibid, para. 21 b

Yoabid, potl.
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10. Reference i1s made to the text of the ICP’s Response for the detatls of the ICP's
arguments,

HI. DISCUSSION
The Request

11. The Request is moot in part and for the remainder there is no need for any further
submissions by the Defence beyond the summary arguments in the Request.

12. The Closing Order by the International CIJ in Case 004/2 declined to follow the
PTC's eriticism of the evidentiary considerations.”” That of the National CIJ did not
adopt it. either. Point A is thus moot. Any further argunient from the parties in this
context, if necessary, is properly raised in an eventual appeal before the PTC against
the Closing Order.

ot
Lad

. Regarding the need to adopt a new standard for an indictment based on the nature of
the crimes, the length of the proceedings and the likelihood of insufficient funding,
the Defence already dealt with the matter through a sufficiently detailed analysis in
the Response.™ There is no need for any further argument on that issue in order to
give the Clls an understanding of the gist of the Defence’s views,

14, Finally, the Clls have relied — and will rely —on charged crimes only, Tor the purpose
of establishing the gravity aspect of personal jurisdiction it and when indicting a
charged person. In Case 004/1. the argument was that even Jf the remaining crimes
had been charged, the threshold would not have been reached.” In any event. Internal
Rule 66his (5) makes it plain that even if facts are excluded from the investigation and
can no longer be used as a basis for charges, they may be used for other purposes
relevant for the remaining tacts. Furthermore. nothing prevents the Defence from
contesting such use on an appeal to the PTC. There is no need for any lurther

argument on the matter.

The Response

15. The 1ICP was sent a draft copy of the ICP s Response with one intended redaction in
f. 35 on 22 August 2018 by the Greffier of the Office of the Co-Investigating Judges
(“Greffier”), and approved the proposed redaction.'® The redaction was accordingly
carried out directly by the Greffier. The redacted version of the 1CP’s Response is
attached as an Annex to this decision."”

Y ICP’s Response, paras 617

Y Case File No. 004/2-D360, Closing Order (indictment), 16 Angust 28, paras 35-38,
l’f Response,paras 82- 108, reforencediin note 77 of the Request,

" Case File No. 004/1-D308/3, Closing Order {Reasons), 10 July 2017, paras 246, 313
" Case File No, 003-D256714. 1, Annex |- Email exchange between Chiay Chanlvda and Nicholas Koumjian of
22 August 2008, 22 August 2018

Y Case File No. 003-D256/14.2, dnnex 2: [Redacted] faternationa Co-Proseciior’s Response tospMeas Muth s
Reguest for Leave o Supplement Hix Response (o the-Fnternmtionad Co-Frosecutor’s Final Submission, 22
August 2018, :
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FOR THE FOREGOING REASONS, I:
16, BECLARE Point-Acof the Reguest moots
17. DENY the remainder of the Request: and

18. ORDER the Greffier to file the public redacted version of the Response as contained
in Annex 2.

This decision is filed in English, with a Khmer translation to follow.

Bated 22 August 2018, Phnom Penh

gi Judge. Ml’tlmel Bohlander
mmrﬁ‘rmﬁrmvﬁm AHZINA

fﬁ“t‘e‘?natmnai Co-Investigating Judge
Co-juge d’instruction international
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