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We YOU Bunleng BJ tJBWJfc and Siegfried BLUNK fijnjtrju UtJ Co

Investigating Judges of the Extraordinary Chambers in the Courts of Cambodia the

ECCC

Noting the Law on the Establishment of the Extraordinary Chambers in the Courts of

Cambodia dated 27 October 2004 the ECCC Law

Noting Rules 21 54 55 and 66 of the ECCC Rules Rev 7 the Rules

Noting Articles 3 12 of the Practice Direction on Filing Documents before the ECCC

the Practice Direction

Noting the judicial investigation being conducted pursuant to the Co Prosecutors

Second Introductory Submission

Noting our notice of conclusion of judicial investigation dated on 29 April 2011 D13

I PROCEDURAL HISTORY

1 On 18th May 2011 the International Co Prosecutor ICP submitted to the Co

Investigating Judges CIJs three investigative requests Requests

i International Co Prosecutor s first case file 003 investigative request to admit

additional documents and observation on the status of the investigation1

ii International Co Prosecutor s second request for further investigative action

regarding Sou Met and related crime sites2

iii International Co Prosecutor s third investigative request regarding Meas Mut

and related crime sites3

2 On 7th June 2011 the CIJs issued a decision rejecting as invalid the Requests
Decision

4

3 On 10th June 2011 the ICP re filed the Requests Re filed Requests and

requested pursuant to Rule 39 4 for each that the Co Investigating Judges
recognize its validity as an action being executed after the expiration of a time

limit under such terms as they see fit
5

1
D17 International Co Prosecutor s First Case File 003 Investigative Request to admit

Additional Documents and Observations on the Status of the Investigation 18th May 2011
2
D18 International Co Prosecutor s Second Request for Further Investigative Action

regarding SOU Met and Related Crime Sites 18th May 2011
3
D19 International Co Prosecutor s Third Investigative Request regarding MEAS Mut and

related Crime Sites 18th May 2011
4
D20 3 Decision on Time Extension Request and Investigative Requests by International Co

Prosecutor Regarding Case 003 07th June 2011
5
D22 International Co Prosecutor s First Case File 003 Investigative Request to admit

Additional Documents and Observations on the Status of the Investigation 10th June 2011

paragraphs 1 3 D23 International Co Prosecutor s Second Request For Further Investigative
Action regarding SOU Met and Related Crime Sites 10th June 2011 paragraphs 1 3 D24

International Co Prosecutor s Third Investigative Request regarding MEAS Mut and related

Crime Sites 10th June 2011 paragraphs 1 3
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4 On 7th July 2011 the ICP filed an appeal against the Decision to the Pre Trial

Chamber PTC
6
The appeal was not only based on the grounds that the CIJs

erred in rejecting the Requests as invalid but also on the alternative that the

CIJ s failure to consider the substance of the Requests contravenes the CIJ s
7

legal obligation to conduct a complete and impartial investigation

II REASONS FOR THE DECISION

5 After the CIJs rejected the Requests as invalid the ICP instead of appealing that

Decision as would have been the appropriate procedure8 re filed the Requests
but then did not await the CIJs decision on the Re filed Requests but appealed
the original Decision and based the Appeal not only on formal grounds but also

on substance9 Therefore the PTC is now seized with the issue whether the

Requests are valid It is solely for the PTC to decide about their validity and the

CIJs are not entitled to interfere with the PTC s competency over this issue and

to circumvent the PTC s jurisdiction by deciding on the issue themselves The

ICP by re introducing the issue in the guise of a re filing cannot hide the fact that

the issue remains the same

6 The CIJs while fully aware of their discretion under Rule 39 are unable to

exercise it as requested by the ICP for the following reasons

a Rule 66 1 provides
Where the Co Investigating Judges consider that investigation has been

concluded they shall notify all the parties and their lawyers The parties
shall have 15 fifteen days to request further investigative action

This time limit is important because it emanates from a principle for

proceedings enshrined in Rule 21 Fundamental Principals that provides

4 Proceedings before the ECCC shall be brought to conclusion within

reasonable time

The ICP to comply with the requirement of expeditiousness of proceedings was

obligated to file valid requests for further investigations within the stipulated 15

day period which however he failed to do Were the CIJs to extend the time limit

and recognize the invalid requests as valid despite this failure of the ICP they
would therefore violate a fundamental principle of proceedings

b A further reason why the CIJs are unable to exercise their discretion as

requested by the ICP is the following

Rule 55 10 provides
At any time during an investigation the Co Prosecutors may request the

Co Investigating Judges to make such orders or undertake such investigative

6
D20 4 1 International Co Prosecutor s Appeal against the Decision on Time Extension

Request and Investigative Requests by the International Co Prosecutor Regarding Case 003

07 July 2011
7
D20 4 1 International Co Prosecutor s Appeal against the Decision on Time Extension

Request and Investigative Requests by the International Co Prosecutor Regarding Case 003

07 July 2011 para 9 c ii
8
Rule 74 2

9

Supra para 4
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action as they consider useful for the conduct of the investigation

As the investigations in Case 003 have been ongoing at least since the issuance

of the Rogatory Letter dated 9 June 201010 the ICP had almost a full year to

make investigative requests but chose not to do so until after the closure of

investigations by the CIJs pursuant to Rule 66 1

c It is still not apparent that the ICP is giving sufficient consideration to the basic

jurisdictional requirement of Article 2 ECCC Law namely that the suspects in

Case 003 must be senior leaders of DK or most responsible for crimes

committed during that period In the Second Introductory Submission the ICP

proves unable to make up his mind which of the two alternatives apply to the

suspects alleging merely that they were senior leaders and or most

responsible11 In the Re filed Requests the ICP even considers them as

senior leaders
™

although to consider the commanders of divisions of which

there were no less than 9 plus 3 independent regiments
13

as senior leaders

of Democratic Kampuchea is obviously nonsensical

d The Co investigating Judges having analysed in depth the existing evidence

are not entitled to ignore Rule 55 1 which permits investigations only within

the jurisdiction of the ECCC from which follows that investigations regarding
the basic jurisdictional requirement of Article 2 ECCC Law have to take

priority To continue further investigations on other issues would not change
the CIJs analysis on the basic jurisdictional issue but would instead commit

the Court s resources unnecessarily and irresponsibly

Ill DECISION

For these reasons the Co Investigating Judges

9 REJECT the Re filed Requests

Done i Penh on 27 July 2011

ing

n

Judges
truction

L

Dr Siegfried BLUNK

10
D2 Rogatory Letter dated 09 June 2010

11
D1 Co Prosecutors Second Introductory Submission regarding the Revolutionary Army of

Cambodia dated 20 November 2008 para 96
12

D23 International Co Prosecutor s Second Request For Further Investigative Action

regarding SOU Met and Related Crime Sites 10th June 2011 para 12 D24 International

Co Prosecutor s Third Investigative Request regarding MEAS Mut and related Crime Sites

10th June 2011 para 19
13
D427 Closing Order Case 002 date 15 September 2011 para 129
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