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participation in 4 joint criminal enterprise as a co-perpetrator’ 3 Leaving aside the appropriateness
of the use of the expression “co-perpetration” in such a context, it would seem therefore that the
Prosecution charges co-perpetration in a joint criminal enterprise as & form of “commission”
pursuant to Asticle 7(1) of the Statute, rather than as a form of accomplice liability. The
Prosecution’s approach is correct to the extent that, insofar as a partivipant shares the purpose of the
joint criminal enterprise {as he or she must do} as opposed to merely knowing about it, he or she
cannot be regarded as a mere gider and abettor to the crime which is contemplated. The Appeals
Chamber therefore tepgards joint criminal enterprise as a form of “commission™ pursuant to
Article T(1) of the Stanre,

21, The Defence suggests that the Tadié interpretation of Article 7(1) means that all modes of
liability not specifically excluded by the Statte are included therein®® Tt is not necessary to deal
with so wide an argument. The Appeals Chamber was satisfied then, and is still satisfied now, that
the Statute provides, albeit not explicitly, for joint criminal enterprise as a form of criminal lability
and that its elements are based on customary law. In order to come within the Trbunal's
jurisdiction ratione personae, any form of liability must satisfy three pre-conditions: (i) it must be
provided for in the Statute, explicitly or implicitly, (if) it must have existed under customary
imernational law at the relevant time; (iii} the law providing for that form of liability must have
been sufficiently accessible at the relevant time to anyone who acted in such a way; and {iv) such
person must have been able to foresee that he could be held criminally liable for his actions if

apprehended.

22, The analogy made by the Defence between the present situation and the rgjection by the
International Military Tribunal (“IMT™) in Nuremberg of the common plan or conspiracy doctrine
in relation to war crimes and crimes against humanity is indeed relevant to this case, although not
for the reason saggested by the Defence.® The IMT noted that the indictment charged not only
conspiracy to commit aggressive war, but also to commit war crimes and crimes against humanity.*
The IMT pointed out that the Charter did not define as a separate crime any conspiracy except the
one to commit acls of aggressive war and it therefore disregarded the charges in Count One of the
indictment that the defendants bad conspired to commit war crimes and erimes against humanity.*

As pointed out above, the same logic applies in the context of this Tribunal. One Trial Chamber,

* adictment, par 16,

 Oidenic's Appeal, par 39. This, the Deofonce ssid, “flies i the Tace of rules of statwtory interpretation and the
cautious approsch 1o interpresition of Hability for crimes se1 forth in the Report of the Secretary Ceneral” (ibid).

® Oidamic’s Appeal, pars 24-25

2 Trigl of the Major War Criminaly before the Iwersational Mititary Tribunil, Nurcmberg, 1 November 1945 « 1
October 1946, Yol 1, p 226 CIMT Jedgment™),

* ihid,
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Statute, the application of which would mot infringe the above-mentioned principle” The
Prosecution points out that other Chambers of the International Tribunal, including the Appeals
Chamber, have applied this doctrine in relation to events which took place years before Ojdanit's
conduct as described in the indicoment ™

36.  First, concerning the terminological matter raised by the Defence, the phrases “common
putpose™ doctrine on the one hand, and “joint criminal enterprise” on the other, have been used
interchangeably and they refer to one and the same thing. The latter term — joint criminal
enterprise - is preferred, but it refers to the same form of Hability as that known as the cormmon
purpose doctrine or liability,

37, Secondly, the principle nullum crimen sine lege is, as noted by the International Military
Tribunal in Nuremberg, first and foremost, a “principle of justice””! It follows from this principle
that a criminal conviction can only be based on & norm which existed at the tme the acts or
omission with which the accused is charged were committed, The Tribumal must further be
satisfied that the criminal lability in question was sufficiemtly foresccable and that the Jaw
providing for such liability must be sufficiently accessible at the relevant time for it (o warrant g
criminal conviction and sentencing under the head of responsibility selected by the Prosecution.

38, This fundamental principle “does not prevent a court from interpreting and clarifying the
elements of a particular crime” ™ Nor does it preclude the progressive development of the law by
the court.” But it does prevent a court from creating new law or from interpreting existing law
beyond the reasopable limits of acceptable clarification, This Tribunal must therefore be satisfied
that the crime or the form of liability with which an accused is charged was sufficiently foresecable
and that the law providing for such liability must be sufficiently accessible at the relovant time,
taking into account the specificity of international law when making that assessment.

Prosecution s Responss, par 31,

Prosecution’s Response, par $2.

MOINT Judgment, p 219,

2 Aleksovski Appeal Jadgment, pars 126-137; Delalic Appeal Tudgment, par 173,

B See, inter afia, Kokkingkiz v Greece, Jodgment, 25 May 1993, Sor A 260-A (1593), purs 36 and 40 (ECHRY, EVv
Turkey, Judgment, T Feb 2002, par 32, SW v United Kingdom, Judgment, 22 Nov 1995, Sera 335-B {1995),
pars 35-36 (ECHR). Sep also OR v United Kingdom, Judgment, 32 Nov 1995, Ser & 3350 (1995, par 34
{ECHR): “However clearly drafied a tegal provision may be, in any system of law, including erdminal law, ther is
an inevitable clement of judicial interpretation, There will sbeays be & need for elucidation of doubiful polnts angd
for sdapmtion w changing circumstmees. Indeed, in the Usited Kingdoms, #5 in the other Convention States, the
progressive development of the coiminal law teongh jodicial lvw-making is & well epmanched and necessary part
of lepnd wadition. Asticle 7 (art 7] of the Convention csonet be read as outlewing the gradus] chwification of fhe
ruless of criminal lizbility throngh jedicisl interpretation from case fo case, provided that the resubiant development
is monsistent with the essence of the offence and could reasonably be forescen.”
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39, The meaning and scope of the concepts of “foreseeability™ and “accessibility™ of a norm
will, as noted by the European Court of Human Rights,* depend a great deal on “the content of the
instrument in issue, the field it is designed to cover and the number and status of those to whom it is
addressed”.” The specificity of international criminal law in that respect has been eloquently noted
by one American Military Tribunal in Nuremberg in the Justice case:

Under written constitutions the ex pos? facte rde condemns statutes which define as crimined, sots committed

before the law was passed, but the ex post facte rule cannot apply in the international ficld s it does under

constitutiona) mandate in the domestic feld, {...] Internationsl law is not the produet of statute for the simple
reagon that there is vet so world authority empowered to enect statutes of universal apphication. Internaiional
Taw is the product of multipartite westies, conventions, judicial decisions and custems which fave received
international acceptance or acquiescence. T would be sheer absurdity 1o sugpest that the ex past fircie rale, s
known to constitutional states, could be applied to a treaty, & custom, or 3 common law decision of an
international wivaned, or o the intermational acquisseence which follows the events. To have altempted fo
apply the ex post facie principle to judicial decisions of common internutional law would have been to strangle
that Jaw at binh,”

40.  Has Ojdami¢ had sufficient notice that if, as claimed in the indictment, he took part in the
commission of very serious criminal offences as part of a joint criminal enterprise he could be
found ﬁﬁminally liable on that basis? This Tribunal does not apply the law of the former
Yugoslavia to the definition of the crimes and forms of Hability within its junisdiction. Tt does, as
pointed cut above, apply customary international faw in relation to its jurisdiction ratione materiae,
It may, however, have recourse to domestic Jaw for the purpose of establishing that the accused
could reasonably have known that the offence in question or the offence committed in the way
charped in the indictment was prohibited and punishable. In the present instance, and contrary to
the Defence contention,”” the law of the Federal Republic of Yugoslavia in force at the time did
provide for criminal Hability for the foreseeable acts of others in terms strikingly similar to those
used to define joint criminal enterprise.”® Article 26 of the Criminal Code of the Socialist Federal

Republic of Yugostavia provides that:

M Sec references in previows Footnote, including, Kokkinakis « Oreece, Judgment, 25 May 1993, Ser A 260-A {1993),

{ECHRY, EVv Tyrkey, Judgment, 7 Feb 2002; 3Wy United Kingdom, Judgment, 22 Nov 1995, Ser A 335-B
(1998) (ECHRY, C.R v United Kingdom, Jadgment, 22 Now 1995, Ser A 335-C (19953,
N Groppere Rodio AG and Othere v Switzeriand, Jodgment, 28 Mar 1990, Sor & 173, pur 68,
* See, eg Trials of War Crimsinds Before The Nuremberg Wilivary Tribunals Under Control Council Law Mo 10,
Vol 11 {“Jusrice case™), pp Y975,
Oidanic's Appeal, par 62,
Articles 253 of the Criminal Code of the Socialiss Federal Republic of Yugosiavia and Adsticles 226 of the Criminal
Law of the Republic of Serbia to which the Defence refers we irvelovant insofar us they velared, not 1o & form of
jeint crimingl saterprise, bul to o form of lisbilivy akin to “conspiracy”™ which, as pointed above, is & different form
of liability. As fo Ardels 254 of the Criminad Code of the Socialist Foders! Republic of Yugoslavia st Article 227
of the Crimingl Law of the Republic of Serbis, they are likewise irrelevant to the extent that they deal with the

&%
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Anybody creating or making use of an organisation, gang, tabal, proap or any other sssocistion for the purpose
of committing criming] acts s oriminafiy responsibile for 2]l eriminal scts resulting from the crimina) design of
these associations and skafl be punishied as i he himself kas commitied them, irrespective of whether and in
whit manner he himsell directly participated in the commission of any of those acis,*

41,  Although domestic law (in particular the faw of the country of the acensed) may provide
some notice to the effect that a given act is regarded as eriminal under international law, it may not
necessarily provide sufficient notice of that fact,  Customary law is not always represented by
written law and its accessibility may not be as straightforward as would be the case had there been
an international criminal code. But rules of customary law may provide sufficient guidance as to
the standard the viclation of which could entail criminal lability,"™ In the present case, and even if
such a domestic provision had not existed, there is a long and consistent stream of judicial

191

decisions, international instruments and domestic legislation™ which would have permitted any

individual to regulate his conduct accordingly and would have given him reasonable notice that, i
infringed, that standard could entail his criminal responsibility. "

42, Also, due to the lack of any written norms or standards, war crimes courts have often relied
upon the atrocious nature of the crimes charged to conclude that the perpetrator of such an act must
have known that he was committing a crime. In the Tadié Judgment, for instance, the Appeals
Chamber noted “the moral gravity” of secondary participants in a joint criminal enterprise to
commit serious violations of humanitarian law to justify the criminalisation of their actions. '™
Although the immorality or appalling character of an act is not a sufficient factor to warrant its
criminalisation under customary intemational law, it may in fact play a role in that respect, insofar

as it may refiute any claim by the Defence that it did not know of the criminal nature of the acts.'™

sobing up o membership in a crimminal orzanisation or criminal agreement, regardless of the cosymission of any

crine N purseance o that orgamisation, See, Zoran Stopanovié, Komenrtar Krivifnog Zukona Saverns Republike

Tugostavije, Bolgrade 1997, pp 260-270 and Nikok Sezedti¢ and Ljobifa Lazarevid, Komentar Kriviénog Zakowa

Savezns Republike Jugoslavije, Belprade 1995, pp 806-812

b 1992, the mame of the Crisinal Code of the Socialist Pedersl Republic of Yugoshavia was changed to “Criminal

Code of the Federal Republic of Yugoslavia™ (Official Gerette of the FRY No 3592). For a commentary to that

 provision, see Toran Stojanovid, Komentar Krivicnog Zakons Savezne Republike Jupostavije, Bolprade 1997, p 52.

W Gew ¥ Lt and ¥ v United Kingdoss, D and R 28 {1982), Appl 871079, pp 77, 80-81.

" Contrary to the Defence submission on that peint, the Appeals Chamber has not relied upon domestic legistation and

domestic case law to identify custom ((jdanié's Appeal, par 51}, The Appeals Chamber referred 1o those “only [,

1o show that the notion of common purpose opheld in international criminal law has an underpinning in many

mational systems™ (Tadié Appeal Judgment, par 225} Ut sdded that “[iln the arca under discussion, domestic T

dues not origingte from the implementation of internationz! law but, rather, to 2 farge extent runs paralle! to, and

prevedes, intemational regulation” {ibid).

See Tadid Appeal Judgment, paes 195 of seqe

Tadic Appesl Judgment, par 191,

B I the Delalic case, the Appeals Chamber referred to the JCUPR 1o state tha corain sots could be regarided ay
“wriminal according w the generst principles of law recognized by the community of nations” {Dedalic Appeals

Wiz
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