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74. As regards the time element, the Court notes that it is over ten
years since the Convention was signed, but that it is even now less than
five since it came into force in June 1964, and that when the present
proceedings were brought it was less than three years, while less than
one had elapsed at the time when the respective negotiations between
the Federal Republic and the other two Parties for a complete delimita-
tion broke down on the question of the application of the equidistance
principle. Although the passage of only a short period of time is not
necessarily, or of itself, a bar to the formation of a new rule of customary
international law on the basis of what was originally a purely conven-
tional rule, an indispensable requirement would be that within the period
in question, short though it might be, State practice, including that of
States whose interests are specially affected, should have been both
extensive and virtually uniform in the sense of the provision invoked;—
and should moreover have occurred in such a way as to show a general
recognition that a rule of law or legal obligation is involved.

*

75. The Court must now consider whether State practice in the matter
of continental shelf delimitation has, subsequent to the Geneva Conven-
tion, been of such a kind as to satisfy this requirement. Leaving aside
cases which, for various reasons, the Court does not consider to be
reliable guides as precedents, such as delimitations effected between the
present Parties themselves, or not relating to international boundaries,
some fifteen cases have been cited in the course of the present pro-
ceedings, occurring mostly since the signature of the 1958 Geneva Con-
vention, in which continental shelf boundaries have been delimited
according to the equidistance principle—in the majority of the cases by
agreement, in a few others unilaterally-—or else the delimitation was
foreshadowed but has not yet been carried out. Amongst these fifteen
are the four North Sea delimitations United Kingdom/Norway-Denmark-
Netherlands, and Norway/Denmark already mentioned in paragraph 4
of this Judgment. But even if these various cases constituted more than
a very small proportion of those potentially calling for delimitation in
the world as a whole, the Court would not think it necessary to enumerate
or evaluate them separately, since there are, a priori, several grounds
which deprive them of weight as precedents in the present context.

76. To begin with, over half the States concerned, whether acting
unilaterally or conjointly, were or shortly became parties to the Geneva
Convention, and were therefore presumably, so far as they were con-
cerned, acting actually or potentially in the application of the Convention.
From their action no inference could legitimately be drawn as to the
existence of a rule of customary international law in favour of the
equidistance principle. As regards those States, on the other hand, which
were not, and have not become parties to the Convention, the basis of
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their action can only be problematical and must remain entirely specula-
tive. Clearly, they were not applying the Convention. But from that
no inference could justifiably be drawn that they believed themselves to
be applying a mandatory rule of customary international law. There
is not a shred of evidence that they did and, as has been seen (paragraphs
22 and 23), there is no lack of other reasons for using the equidistance
method, so that acting, or agreeing to act in a certain way, does not of
itself demonstrate anything of a juridical nature.

77. The essential point in this connection—and it seems necessary to
stress it—is that even if these instances of action by non-parties to the
Convention were much more numerous than they in fact are, they would
not, even in the aggregate, suffice in themselves to constitute the opinio
Jjuris;—for, in order to achieve this result, two conditions must be ful-
filled. Not only must the acts concerned amount to a settled practice,
but they must also be such, or be carried out in such a way, as to be
evidence of a belief that this practice is rendered obligatory by the
existence of a rule of law requiring it. The need for such a belief, i.e., the
existence of a subjective element, is implicit in the very notion of the
opinio juris sive necessitatis. The States concerned must therefore feel
that they are conforming to what amounts to a legal obligation. The
frequency, or even habitual character of the acts is not in itself enough.
There are many international acts, e.g., in the field of ceremonial and
protocol, which are performed almost invariably, but which are motivated
only by considerations of courtesy, convenience or tradition, and not
by any sense of legal duty.

78. In this respect the Court follows the view adopted by the Perma-
nent Court of International Justice in the Lotus case, as stated in the fol-
lowing passage, the principle of which is, by analogy, applicable almost
word for word, mutatis mutandis, to the present case (P.C.I.J., Series A4,
No. 10, 1927, at p. 28):

“Even if the rarity of the judicial decisions to be found ... were
sufficient to prove ... the circumstance alleged . . ., it would merely
show that States had often, in practice, abstained from instituting
criminal proceedings, and not that they recognized themselves as
being obliged to do so; for only if such abstention were based on
their being conscious of having a duty to abstain would it be possible
to speak of an international custom. The alleged fact does not allow
one to infer that States have been conscious of having such a duty;
on the other hand, ... there are other circumstances calculated to
show that the contrary is true.”

Applying this dictum to the present case, the position is simply that in
certain cases—not a great number—the States concerned agreed to draw
or did draw the boundaries concerned according to the principle of
equidistance, There is no evidence that they so acted because they felt
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