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L INTRODUCTION

[. Pursuant to Rules 35, 104, 105 and 107 of the ECCC I[ntemal Rules (the “Rules™),’
counsel for the Accused Nuon Chea (the *Defence’) herby submit this immediate appeal
against the Trial Chamber’s “Decision on Application for Immediate Action Pursuant to
Rule 35" (the “Impugned Decision’).” For the reasons stated below, the Defence argues
that: (i) the appeal 15 admissible; (i) the Impugned Decision is legally untenable; and (iit)
the Supreme Court Chamber can and should exeraise its own discretion to remedy the

crrors committed by the Trial Chamber.
[Il. PROCEDURAL HISTORY

2. On 25 April 2012, the Defence filed an application pursuant to Rule 35 in response to the
resignation of Co-Investigating  Judge (*CI)") Laurent Kasper-Ansermet  (*Original
Application’).’  In said application, the Defence argued that the resignation of CLJ
Kasper-Anserment was further proof of the degree to which political interference by the
Royal Government of Cambodia ("RGCT) was compromising the proceedings in all of the
cases at the ECCC. As such, the Detfence called for a “full investigation into the effect of
RGC interference on the faimess of Case 0027 and “a stay of the proceedings pending the
outcome of such inquiry’.! On 3 May 2012, the Prosccution filed a response to the

Original Application.”

3. After waiting for a decision from the Trial Chamber on our Original Application for
nearty six months. the Defence filed an Appeal to the Supreme Court Chamber pursuant
o Rule 1044)d),” arguing that the Trial Chamber’s failure to make a decision on the
Original Application within a reasonable time-frame amounted to a constructive dismissal

thercof (*Constructive Appeal’).” The Trial Chamber finally rendered a decision on our

'See ECCC Tntermal Rules (Rev &Y, as revised on 3 August 2011,

* See Document No. E-189/3 “Decision on Application for Immediate Action Pursuant ro Rule 357 22
November 2012, ERN 00839224-0085923 1 (~Impugned Decision™).

! See Document No. E-189 -Application for Immediate Action Pursuant to Rule 35°, 25 April 2012, ERN
(O0R0AN04-00303019 (' Request '},

* See Impugned Decision, para. 28.

" Sve Document No. E-189/1. 'Co-Prosecutors” Response 10 Nuon Chea Application for Immediate Action
Pursuant to Rule 33703 May 2012, ERN 00803168-0080518 (* Prosecution Response™).

" See Document Noo E-189/2/1, “Appeal Against Constructive Dismissal of Application for lmmediate Action
Pursuant to Rule 357, [0 Octaber 20120 ERN Q0855 [49-00358 51,

" Sce Ihid, paras 14, 6,
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Original Application on 22 November 2012." before the Supreme Court Chamber had the
opportunity to dectde on the Constructive Appeal. On 26 November 2012, the Supreme
Court Chamber rendered a decision ("Appeals Decision’). dismissing the Constructive
Appeal as moot but “without prgjudice to the Defence filing a renewed appeal pursuant to
rule 104(4)(dy of the Intemal Rules on the basis of the Traill Chamber’s written reasons

for rejecting the Application.™

4. The Impugned Decision rejected all of the rehief sought in the Original Application, as
well as warning the Defence “that future misconduct by international counsel for NUON
Chea such as repettious filings or unsubstantiated, discninunatory  allegations made
agamnst members of the Trial Chamber may merit the imposition of sanctions pursuant to

k] f
Intermal Rule 38.°"

[II. APPLICABLE LAW
A. Admissibility of Appeals Against Decisions Made Pursuant to Rule 35

5. As per Rule 104(4). decisions under Rule 35(6) are subject to immediate appeal.”~ Such
appeals must sct *out the grounds of appeal and arguments in support thereof™'= and
‘identity the finding or ruling [in the Trial Chamber decision] challenged®." Furthermore,
appeals provided for in Rule 104(4) must be filed within 30 days of the datc of the

decision or its notification.
B. Rule 35 Requests

6. The Supreme Court Chamber has delivered the two most authoritative decisions on Rule
35 Request, the “Decision on [ENG Sary™s Appeal Aganst the Trial Chamber™s Decision

. - . - . - - . - . V1A . ..
on Motion for Disqualification of Judge Silvia Cartwright'” and the “Decision on

* Sev Impugned Decision.

Y See Document No. E-189/2/3, 'Decision on NUON Chea’s “Appeal Against Constructive Dismissal of
Applicanion for Immediate Action Pursuant to Rule 3377, 26 November 2012, ERN 0086301 1-00863013. para.
6 (SCC Deasion™),

" Sev Impugned Decision, p. &.

" See Rule HO44)d).

" See Rule 105(2},

" See Rule 105(4),

" See Rule 107(1),

" Document No. E-137/8/1/3. *Decision on [ENG Sary’s Appeal Against the Trial Chamber’s Decision on
Motien tor Disqualification of Judge Silvia Cartwright™. 17 April 20120 ERN 00797036-00797045 (~ SCC
TENG Sary Appeal™).

[
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Immediate Appeal by NUON Chea Against the Trial Chamber’s Decision on Faimess of
Judicial Investigation.”'® These two decisions will be referenced throughout the motion.
IV. ARGUMENT AND GROUNDS OF APPEAL
A. The Appeal is Admissible

7. As the Impugned Dectsion was made under Rule 35(6). 1t is subject to immediate appeal
as per Rule L04¢4)d)."” Morcover. the instant submission complics with the enteria set
forth in Rule 105(2) and (4)." and it has been filed within 30 {thirty) days of the date of

the decision or its notification.”'” Accordingly. the appeai is both admissible and timely.
B. The Trial Chamber Abused its Discretion and/or Erred in Fact or in Law

i.  Fature o consider and/or address the substance ef the Reguest

8. The Trnial Chamber abused its discretion and/or crred in law by not adequately

considering the submissions by the Defence.
Failure o consider and or/address the contents of the "Note’

9. The Trial Chamber failed entirely to consider and/or address the substantive content of

the “Note', which lies at the heart of the Rule 35 Request.™

(0. The contents of the Note as issued by Kasper-Ansermet formed a crucial part of the
Detence submissions in its Request, and indeed was the direct trigger for its filing. As
stch, 1t forms the core of the Request. and s discussed n the very first ine of the
Argument scction: “Judge Kasper-Ansermet's resignation and Note are conclusive proof
that no Cambodian member of the ECCC is able to act against the RGC's judicial

agenda, ™" The Note is furthermore discusscd at length in the ‘Relevant Facts® of the

' Sve Document No. E-116/1/7. *Decision on Immediate Appeal by NUON Chea Against the Trial Chamber's
Decision on Fairness ot Judicial Investigarion™. 27 April 2012, ERN 00794483-00794497 (*SCC Fairness of
Judicial Investigation’).

" See Rule T04¢4),

¥ See Rule 105(2) and (). The instant submission sets out the grounds of appeal and identifies the findings in
the rulings which are being challenged.

™ See Rule 107(1),

M See Case Nos. 003 & 004, Document No. D-38 *Note of the International Reserve Co-Investigating Judge to
the Partics on the Leregious Dysfunctions within the LCCC Impeding the Proper Conduct of Investizations in
Case 003 and 0047 21 March 2012, ERN O07QIRRS-0079189% ("Note™).

! See Request. para. 19 emphasis added).

Immediate Appeal Against Decision on Application for Immediate Action 30of 30
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Request,™ and the entircty of its contents is adopted by reference,™ Lastly, the Note is
featured prominently in the Reliet sought, where an acknowledgement of its mjurious
impact is requested.™ In the words of the Request: the Note is *a scathing, irrefutable
indictment of a damaged, degraded institution. [n short, it amounts to the ¢losing order on

225

Cambodia's fatally flawed dalhance wath international justice.

11. As such. the contents of the Note form a central component of the Request; this only
makes sense, as the Note constitutes a direct confirmation, by an independent and
mternational judve nonctheless, of the long-espoused Defence position that national staff
members at the court, mcluding its judges, cannot function mdependently of the wishes

and directives of the Royal Government of Cambodia (RGCH).™

[2. The paramount importance of the Note to the Request and to the Defence’s arguments
and submissions is therefore clear. However, the impugned Decision merely mientions the
Note in the summing up of the Defence’s arguments in paragraph 4.7 and then fails to
revisit the Note or its contents in any way, shape or form in the remainder of the Decision.
As the Note, and more importantly the conrents of the Note (revealing a court divided
along national-international lines. with the natienal side duly following the official RGC
position, jJust as the Defence had always maintained it would) tormed @ crucial and
mextricable component of the Request. the Trial Chamber’s failure to address it any way
amounts to an abusc of discretion; alternatively, it amounts to an ¢rror of {aw, as the Trial
Chamber has fatled to exereise 1ts duty to provide adequate reasons for its decisions, as it
has in no way explained why the Note is wrrelevant in constdering the relief requested by
the Defence.

Fuitre to address the reasons for, and facts and circumstunces surrounding, Kasper-
Ansermet's resignation

" See Reguest, paras. 9-11,

-* See Request, para. 11,

= See Request. para, 28,

¥ See Request. para. 11,

“ While the Note itself mostly criticizes the actions by You Bunleng and his nationat staff members. it s the
Detence submission that these actions are a duect manifestation of the RGC™s wishes with regard to Cases
0037004, keeping in mind the forcetul positions the RGO, and especially Hun Sen. has always adopted in the
matler. {See, also, the Request). Whether one agrees with the Detence assessmients on these issues 15 a dilierent
matter: the problem here lies in the fact that the Trial Chamber has not even addressed the argument and the
1S5S,

¥ See Request. para. 4 ("The international members of the NUON Chea Defence seek an acknowledgement of
the injurious impact of Judge Kasper-Ansermet's resignation letter [}

Immediate Appeal Against Decision on Application for Immediate Action 4 of 30
Pursuant to Rule 35



00872606 E189/3/1/1
002/19-09-2607-ECCC-TC

[3. To be sure, the Decision doces brictly reference Kasper-Ansermet’s resignation (scparatc
from the contents of the Note) on a few occasions. ™ But the Trial Chamber fails altogether
1o address the relevant tacts --- the reasons for and facts and circumstances swrounding
the resignation as mentioned in the Request™ - and in addition inexcusably simplifies the
Defence position. The first reference o the resignation can be found in paragraph 3. where
the Trial Chamber incorrectly summarizes the Defence arguments: “The international
members ot the NUON Chea Defence submit that the resignation of Judge Laurent
Kasper-Ansermct from his position as Reserve Intemational Co-Investigating Judge
demonstrates  that Cambodian officials of the ECCC are affected by governmental
influence and are unable to act independently.”™ OFf course, the Defence position has
never been that the mere resignation of Kasper-Ansermet as such demonstrates anything;
WIS the reasons for and circumstances and facts surrounding his resignation (as described
extensively in the Request) that prompted the Defence filing.™ The Trial Chamber thus

fails to address, letalone engage, the substance of the Defence™s submissions m any way.,

(4. In paragraph 8. the Trial Chamber embraces the tdentical approach. where i writes:
Although attempting to characterize the resignation of  Reserve  International Co-
Investigating Judge Kasper-Anscrmet from the investigation in Cascs 003 and 004 as a
new circumstance warranting the Chamber's intervention in the trial in Case 002 [...]."

Again, the Defence never portrayed the mere resignation as such as a new circumstance,

The Trial Chamber thus misrepresents the Defencee’s position, entirely dodging the

substantive submissions contained in the Request™ This amounts to an abuse of

discretion. and the Decision must be quashed for that reason: alternatively, it amounts to

an crror of law, as the Trial Chamber has failed to exercise its duty to provide adequite

¥ See Impuyned Decision, paras 2. 4. 8. 10.

* See Request. paras 6-13,

¥ See Tpugned Decision. para. 3.

U Indeed. paragzraph 19 of the Request. which is explicitly referenced by the Trial Chamber. does not merely
speak of his resignation. but of ns resignation wnd Note. See Request, para. 19.

= See Impugned Decision., para. 8

 Finally, in paragraph 10, the Trial Chamber engages in the same simplification onee more. where its states
that the Request "thils 1o spectfy or substantiate any alleged impact of the resignation of Judge Kasper-Ansermet
trom the judicial investigation of Cases 003 and 004 on the on-going trial in Case 0027017 Again, it is not the
resignation as such that the Defence 1s complaining of. Importantly, tvomote 21 of this paragraph 13 the only
evidence of any swhstaniire consideration of “facts™ of any sort in the Decision, where the Trial Chamber
cottsiders the Press Release of'd Muay 2012 by Kasper-Ansennet which speaks ol interlerence by stail members
in Cases 003 and 004, and provides a reasoned decision as to0 why those tacts do not merit turther action by the
1mial Chamber, While the Detence takes no fssue with this footnote as such, it is telling that the only reasoned
discussion of werad factial circrmstances relates 10 o press release that did not even form part of the Request
{as it was published after the tiling date of the latter).

Immediate Appeal Against Decision on Application for Immediate Action 50f30
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reasons for 1ts decistons, as 1t has in no way cxplained why the facts and circumstances
surrounding  Kasper-Ansermet’s  resignation are irrclevant in considering the reliet

reguested by the Detence.

1. Finding of "Repetitiousness” amounts to an abuse of discretion or an error of law

The Reguest is the contrary of “alimost entivelv repetitions”

[5. The Decision is similarly flawed in its conclusion that “the NUON Chea Application i1s i
fact almaost entirely repetitious ol submissions 1t has previously made betore the Trial
Chamber."™ This finding is puzzling, and suggests that the Trial Chamber has not even
read the Request. To be sure, the Defence would have expected a shightly more engaged
Trial Chamber upon being confronted by an extraordinary. unprecedented attack by a
sitting judge on the integrity of the Court.™ But, more importantly from an appeliate
perspective, the Trial Chamber’s allegation of repetitiousness is simply untenable: exactly
4 (four) out of the Request’s 28 paragraphs summarize previows Defence efforts;y™ the
remainder and core of the Request is dedicated to addressing the facts and carcumstances
regarding Kasper-Ansermet™s resignation,®” submissions on the law,™ and argquments
relying on the circumstances of Kasper-Ansermet’s resignation.™ This makes the Request

a far ¢ry from “almost entirely repetitions.”

[6. The finding by the Trial Chamber that the Request 1s “almost entirely repetitious,” which
finding underlics (at least in part) its decision to dismiss the Request,™ is clearly an abuse
of discretion, as the Trial Chamber has blatantly misconstrued the Request, or an error of
tact, or an crroncous understanding of *repetitious” and therefore an error of law. ! Either

.. . .17
way, the Decision must be quashed on this basis.

7 See Impugned Decision. para. § (emphasis added}.

“ I brings to mind Kasper-Ansermet’s parting words, as quoted in the Request “Faced with the hostility of
Cambodian juclges. the silence of my international colleagues and a complacent administration. [ find myself
puzzled.” (Julia Wallace., From Phnom Penh with Love'. fnternationad Jusiice Tribune, 28 March 2012
{emphasis added)).

“ Request. paras 2-3. helpfully titled: “Previous Defence ettorts™,

7 See Request, paras 1. 6-13,

¥ See Request. paras 16-18.

¥ Sew Request. paras 19-26.

* See hmpugned Decision, para. 8. As para. § with its “almost entirely repetitious” language forms part of the
findings of the Trial Chamber. it must be assumed to form part ot the basis of the Decision to reject all relief.
*There is yet another reason why the Trial Chamber’s finding of repetitiousness is untounded. As a hasis for its
finding ot repetitiousness it did it not only erroneousty hold that the “Application 1s in fact abmost entirely
repetitious of submissions it has previously made before the Trial Chamber” (see above). it added that those

Immediate Appeal Against Decision on Application for Immediate Action 6 of 30
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Quoting earfier submissions

[7. To be sure, the Request references verbatim the Janguage of some of its carlier filings,
most notably in paragraph 23. Howcever, the irony of this exercise scems to have been lost
on the members of the Trial Chamber. The language quoted stems from our carlier
Adjournment Request;* the irony can be found in the fact that this Adjournment Request
was {iled n response to another resignation, of an entirely different co-imvestigating judge
(Judge Blunk), six months prior to the filing of the instant Request, which was a
resignation also as a result of incessant government interference.™ The repetition of the
identical language helped to illustrate that, unsurprisingly.™ six months down the toad
nothing hud changed at the ECCC: and indeed, the language of and the arguments
advanced in the Adjournment Request were as valid and unaddressed as ever. The

difference between the two filings 1s that the same language held even nore force at the

earlier submissions “have been rejected both by the Trial and the Supreme Court Chambers.” (Request, para. 8}
To suppart that iinding it rehes on 3 distinet procedures mstigated by the Nuon Chea Delence: however, by the
unte of iling of the Request twa of these three procedures had not been imevocably decided on by the Supreme
Court Chamber (Document No, E-116/1/7 “Drecision on hamediate Appeal by NUON Chea Against the Trial
Chamber’s Decision on Fairness of Judicial Investigation’. 27 April 2012). or even the Trial Chamber itselt
{See Bocument No. E-176/2 “Dectsion on Rude 35 Application for Swmmary Action”. 11 May 2012} The Trial
Chamber’s observation that these submussions “have been rejected” by the Supreme Court Chambers 1s
accordingly misleading and can hold no weight whatsoever when assessing the putative repetitiousness ot the
Nuon Chea filing: indeed. at the time of filing of the Request, the Nuon Chea Delence lud no way of knowing
what the position ot the SCC on any of these issues would be. The third Nuon Chea filing that underlies the
T assertion of repetitiousness was the “Request for Adjournment ol Opening Statements and Substantise
Hearing.” (S¢e Document No. E-131/2 ‘Request for Adjournment ot Opening Statements and Substantive
Hearing™. 26 October 2011, ERN 00739600-00749612). This extensively reasoned. 12 page Request., relving on
the circumstances surrounding the resignaton of Judee Blunk, was decided upon in the furm of o |-page,
wholly inadequately reasoned, Memorandunt., (See Document Noo E-131/2/1 "Troal Chamber Response
NUON Chea’s Request to Temporarily Stay the Proceedings in Case 001 (131722¥ 2 November 2011} which
spectacularly failed to address the sebstance of the Adjounment Request, more speaiiically the circumstances
surrounding the resignation of Judge Blunk. As this *Memorandum™ could not be appealed. the SCC has not
ruled on it and has theretore not “rejected” it In short: the only imevocuble legal ruling thai was in place when
the Detence filed s Request on April 25, 2012, was o defective one-page Memorandum that in no way
addressed the merits of the Defence arguments regarding the resigmation of judge Bhunk. Indeed. it the
mvocation of Memoranduwn ET317270 by the Tral Climber serves 1o show anything, 1t would be the repetitive
and repeated proclivity of this Trial Chamber to refuse to engage substantively (and by way of reasoned
decisionst with the not-too-trivial circumstance that successive loreign judges have quit the ECCC because off
sovernment interference. As support for a claim that the Detence is filing repetitious requests. it is less helphul,
™ In addition. the Decision makes clear that it has not considered the facts as contained or referenced in the
previous Detfence submissions. As these facts provide relevant context. and are undisputed., this amounts to an
abuse of discrenon or error of law as well.

** Document No. E-131/2, "Request for Adjournment of Opening Statements and Substantive Hearing'. 26
October 20012, ERN 00749600-00749612 ¢ Adjournment Request™,

* In fact. the Request helpfully explained as much in footnote 77.

* We use the word unsurprisingly, as no one at the ECCC seems to be willing to take any meaningful action
aginst zovernment interterence: not a single judicial entity. domestic or international. “had Blunk’s or Kasper-
Ansermet’s back™: we can only guess as o the reasons for this.

Immediate Appeal Against Decision on Application for Immediate Action 70f 30
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time of filing of the Request, now that yet another international CLI had decided to throw

in the towel on the basis of mexcusable government mterference.

in. Failure to follow procedures established by Supreme Court Chamber

[8. The Trial Chamber has failed to apply the clear steps as set out by the Supreme Court
Chamber in its Hun Sen Appeal decision, which described the procedural approach that
must be followed when a judicial body 1s confronted with a Request: “Pursuant to Rule 35,
the body seised of a request must examine the allegations; assess whether there 1s, at a
minioum, reason to believe that any of the acts encompassed by Rule 35(1) may have
been committed; and decide the appropriate action, 1f any. to be taken pursuant to Rule

35¢(2).7¢

9. As is evident from the Decision. there is no evidence whatsocver that the Trial Chamber
has cven examined the allegations; as stated before, the Note and other facts and
circumstances surrounding the resignation of” Kasper-Ansermet are not discussed in any

way in the Decision, For this reason alone the Decision must be quashed,

20, More mmportantly, the Trial Chamber has m no way asscssed whether there 1s, at a
minimum, reason to believe that any of the acts encompassed by Rule 35(1) may have

[ ‘d

b

been comnutted. In s cagerness to dismiss the Request on the basis of alle
repetitiousness, and in its blind focus on the alleged separability of Case 002 and Cases

0037004, it has simply never looked at the facts underlying the Defence Request.

21, The structure of the Deciston 1s revealing: the bulk of the Trial Chamber’s reasoning can
be found under the sub-heading *Relief Sought.™ 1t is clear that the Trial Chamber. in
reaching its Decision, has focused on the refief sought (with which it takes scrious 1ssue)
and dismisses the Request because of this reliet sought. This, however, 1s not the
appropriate procedure when assessing a Rule 35 Request: as stated, the Trial Chamber
first was under an obligation to examine the allegations. and then had to decide whether

there was a reason to believe that someone may have committed a Rule 35 violation. The

“ Sve Document No. E-176/2/1/1 *lmmediate Appeal Asainst Trial Chamber Decision on Rule 35 Request for
summiary Action Against Hun Sen’, 11 June 2012, 068 15298-0081530% (*Hun Sen Appeal™). pari. 26.
¥ See Impuaned Decision. paras. 9-14.

Immediate Appeal Against Decision on Application for Immediate Action gof 30
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Tral Chamber did neither, Only atter following those steps would the Trial Chamber have

: . 45
to decide on which steps were to be taken.

22 It must turthermore be noted that the ratonale underlving Rule 35, which s the
protection of the integrity of the proceedings, cannot be squarcd with a dismissal ot a Rule
35 Request on the hasis of the relief sought: 1 a situation where a party asks for a stay of
proceedings on the basis of interterence, and the Trial Chamber indeed dees tind a reason
to believe that someone has interfered, but finds a stay too cxtreme a measwre, the
rationale underlying Rule 35 would dictate that the Chamber proprio moti take turther
steps as envisaged i1 Rule 35(2): conduct further mvestigations or reter the matter to the
appropriate authoritics, rather than dismissing the Request. Rule 35 15 not and should
never become a party-driven procedure: the Trial Chamber has 1ts own mherent terest in

protecting the itegrity ot the proceedings.

23, The forcgoing makes ¢lear that the Trial Chamber has not followed the instructions as to
how to consider Rule 35 applications. as clearly set out by Supreme Court Chamber case

law, and therctfore suffers from an crror m law, Tt should therefore be quashed.

24, In addition, it must be noted that one of the grounds for rejecting the Request is that the
Trial Chamber incorrectly and with a hint of drama claims that the Defence s secking “an
tilimited gencral investigation” into the cffects of RGC interference on the faimess of
Case 0027 The Tral Chamber thus neatly (and tellingly) follows the OCP's
characterization of our Request,™ but misrepresents what the Defence in fact asked for:
not an unlimited investigation but a foff one; a request that can hardly be considered to
constitute overrcaching.™ Perhaps our Request would have fared better if we had asked
for a haphazard or perfunctory investigation. Either way. mrisrepresenting the relief

sought, using language wherently mtended to dentgrate our Request, as the Trial Chamber

* It must be noted that the rationale underlying Rule 33 which is the protection of the integrity of the
proceedings. cannot be squared uneasy with a disinissal o a Rule 35 Request on the basis of the relief soughe: in
a sihiarion where a party asks for a stay of proceedings on the basis of interference, and the Trial Chamber
indeed does find a reason 1o believe that someone has intertered. but finds 4 stay too extreme a measure. the
rationale underlying Rule 35 would dictate that the Chamber proprio motu takes further steps as envisaged in
Rule 35(2% conduct further investigations or refer the matter to the appropriate authoroes.

' Serr Impugned Decision. para. 14 (emphasis adéded).

" Sve Prosecution Response, paras 9-10,

U And indeed. we did not even ask for a full investigation into RGC interference with the work of the ECCC as
such (which would be an insurmountable task, even tor awilling and well-equipped judicial body) we asked for
an investigation into the etfects of RGC interference on the fufrmesy of Case 002: not an unreasonable reguest. if
One s representing asuspect in that case.

Immediate Appeal Against Decision on Application for Immediate Action 9 0of 30
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has done, and then proceeding to disnmuss the Request on the basis of  that

muscharacterization. amounts to an abuse of discretion.

tv. The Tral Chamber incorrectly concluded that events in Case 003/004 are urrelevant
for Case 002

25. The closest the ‘Trial Chamber comes to a reasoned discussion of the Request is in
paragraph 10, where it states that *[t]he Chamber has also rejected the NUON Chea
Defence's carticr and substantiafly similar requests for investigations pursuant to Internal
Rule 35 on grounds that they did not denufy any tangible impact of the allegations it
contained on the fairness of trial proceedings in Case 002: a decision which was
confirmed by the Supreme Court Chamber on appeal.™ The present NUON Chea
Application semtlarly tails to specify or substantiate any alleged impact of the resignation
of Judge Kasper-Anscrmet from the judicial investigation of Cases 003 and (04 on the on-

going trial in Casc 002017

26, The Trial Chamber’s conclusion that the Request fails to specity or substantiate any
alleged impact of Kasper-Ansermet resignation from Case 003 and 004 on the on-going
trial in case 002/001 is untenable,™ At the outsct, the Defence acknowledges that the Trial
Chamber is vested with wide discretion i these matters and is better placed than the
Supreme Court Chamber to cvaluate the impact of our factual allegations on the
proceedings before it™ However. no reasonable wier of fact could have failed to
appreciate the prima facie importance of the facts surrounding  Kasper-Ansermet's
resignation on the proceedings in Case 002; the Trial Chamber has thus abused its
discretion. or committed an crror of law by nusapplying the exagencies of Rule 33,

The Request made clear thar the ECCC as an institution, and more specificalhy the OCL/,
is affected by RGC interference

S I must be noted that the earlier requests were ner “substantially similar™ to the current one, as the Trial
Chamber erroneously concludes. The Trial Chamber has missed the not-loe-trivial circumstance that the current
Request, unlike the earlier ones, relies on the resignation of not just one, but now, a secend mternational co-
mvestizating judge. who has now fdmsedf described interference i iy work. See Document No. E-116
“Decision on Nuon Chea Motions Regarding Fairness of Judicial Investization (ES1/30 ER2L ERS amd E92Y'. 4
September 2011, ERN 00720330-00729339 (*Faimess of Judicial Investigation Decision”) (referenced by the
Trial Chamber in the Impugned Deciston in support of 113 contention that the allezations in the Reguest are
“substantially similar’ wy those previously addressed by the Chamber).

™ See Impugned Decision, para. 10,

¥ See Request. As stated before, the Request does not allege an impact of the resignation of Kasper-Ansermet
on Case 002001 as such: rather, it is much broader, which the Trial Chamber has overlooked. This forms an
independent ground ot appeal.

* Gee SCC Faimess of Judicial Investigation, para. 33.
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27. The Request does show how and why the events i Cases 003/004 arc relevant for Case
002 as well:™ ludge Ansermet’s Note makes clear that all Cambodian officials at the
ECCC arc, in the end, beholden to the RGC. and are not [ree to perform their duties i a
truly aindependent fashion. The lesson of Judge Ansermet’s Note s that the extent and
pervasiveness of government influence over proceedings at the ECCC s total: from
refusing to sign a request for investigative action to hiding an international judge’s oftictal
stamp, from the Judges at the very top to the drivers at the very bottom. All of these these
staff — not least Judge Bunleng — arce the exact same people who worked on Case 002, The
reasoning then is simple: i/ Cambodian ofticials are not truly independent in Cases
003/004 (and we submit that the Note confivms beyond a doubt that they are not)., there s
no principled reason to assume that they could be considered adequately independent in
Case 002: one is cither susceptible to government pressures, or one is not.” In other
words, the relevance of events in Cases 003/004 1s evident., and indeed addressed in the
Request. The Trial Chamber’s finding that the Defence failed to specify or substantiate an

. . . [ . 3K
umpact is therefore clearly errencous, and amounts to an abuse of discretion.”

28. Indeed. regardless of the clerical division of the proceedings before the ECCC in separate
cases, all investigations have been conducted by one and the same Office of the Co-
Investigating Judges. Perhaps even more importantly. the national Co-Investigating Judge
has remained the same throughout all the investigations; Judge You Bunleng, The
subdivision i different case numbers 1s nothing more than a fega! fiction, a fiction
enthusiastically embraced by the Trial Chamber; but this does nething to change the
underlying reality of the issuc, which is that one and the sume demonstrably corrupted™

office has been responsible for all the investigations in all these cascs.

* See Request. paras 19-24.

T OF course, the desires ot the RGC in the respective cases differ: but this does not say anything about its puwer
to mfluence the Cambadian offictals 17 1t so desires. Indeed. as we have arcued muluple tines. the RGC's
influence on Case 002 can be more swbtle than it is in Cases 003/004 {even though it is stit] at times very
apparent. such as in the non-appearance ol the insider withesses), because Case 002 has by and large developed
along the lines as envisioned by Hun Sen’s government: the prosecution of only o handful ot suspects. with not
oo much investigation of the responsibility of lower-downs, However. this does not turn the court into & nuly
independent one.

* As stated in the Request. the RGC interference in Case 002, while clearly discernible, is much more subtle
than in Cases 003004 it iy for this reason that the Defence regquests an investigation into the interference. as the
extend ol interference remains uncerial.

! See. the Dissenting Opinion by judges Downing and [ahuis. detailing the backdating and secretly altering of
legal documents: Document No. D=11/2/4/4 “Public {(Redacted Version) Constderations of the Pre-Trial
Chamber Regarding the Appeal Against Order on the Admissibility of Civil Party Applicant Robert Hamill™, 24
October 2011 ERN O074R542-00748364 (“PTC Appeal ) parn, 12-16. See afvo "ECCC Press Release By the
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29, The *syllogism,” tw borrow an expression from a Supreme Court Chamber decision,™ that
the Detence advanced in the Request 1s breathtakingly simple: if there 1s strong, direct and
undisputed evidence that the main investigative body of an institution is open to (and acts
upon) direct outside influence in the conduct of its investigations, ¢#f the investigations of
such an mvestgatve body are mherently suspect, especially those regarding politically
sensitive cases, and especially m cases that are factually closely linked to one another.

(See also paras. 38-43 ot this Appcal)

30. The Defenee submits that the facts as described in Kasper-Anscermet’s note, and in his
press releases, combined with Blunk's departure for reasons of government nterference in
the investigation of cases.”' as well as Lahuis’ and Downing’s Dissenting Opinion,
provide ample reason to behieve that the OCHL at least the national side, has been under
constant, sustatned aud effective outside pressure o achieve certamn esults or (o pursuc or
not pursuc certain routes of investigation. To this observation can be added all the
circumstances described in our Request as well as carlier Rule 35 Requests, which make
abundantly clear that the RGC does not want Cases 003/004 to happen. and will take
drastic steps to achieve that result, not shying away cven from direetly confronting the
Sceretary General of the United Nations. To any rcasonable observer, the picture is clear:
the RGC 1s actvely thwarting investigations in Cases 003/004, and is successful in doing
so. This concluston should lead any sclf-respecting judicial body within the RECCC to
conduct an investigation into outside nterference in the work of the RGC, if only to

W . . . - i1l
uphotd the “imtegrity of the judicial process.™

31. Instead. all judicial bodics within the ECCC have tor years contented themsclves with

. . - . ~ : &3
simply passing the hot potato of government interference to their colleagues.™ Each

International Co-lnvestigating Judoe'. 10 October 2011 (press release from Judge Blunk announcing his
resignation due 1o pervasive govermment inderierence).

™ Seer SCC Fairness of Judicial Investigation. para. 33,

" HOCC Press Release By the Internationa] Co-lnvestigating fudge™, 10 October 2011,

** See Document D-314/2/7 “Decision on Nuon Chea's and Teng Sary™s Appeal Against OCT) Order on Request
o Summon Witnesses™, 8 June 2000, 00327392-00527420, para, 38 (OCL Appeal ™),

“E.g Document No. D-314/3 “Order Responding to the FTC Decision On Appeal On Requests tor Summons
of Witnesses filed by NUON Ches and IENG Sarv™. 15 June 2010, ERN 00332762-005332794, para. 6 (the CLls
“will leave 1t to the Pre-Trial Chamber. which is in possession of all the material facts, to determine whether it
should order such ivestigations under Rule 352373 OCH Appeal (delerring the 1ssoue of compelling the insider
witnesses to the Trial Chamber): Faimess of Judicial Tnvestigation Decision. para. 21 (It follows that an
investization pursuant to this Rule can only be meaningfully be conducted by the judicial body seised of the
case. As these cases are presently in the investigative stage. proper recourse 15 1o the Cls in the first instanee
and the Pre-Trial Chamber on appeal ).
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jucictal body at the ECCC has become skilled i explatning why it 1s not up to them to
deal with ailegations of government interference, hiding behind the division of judicial
competencies,  appellate review  thresholds  and  the meaningless  numbers  that
investigations happen to have been assigned.™ The resu/t of this position by the judges is
predictable, and should give both judges and monitors pause when reflecting on &
disconcerting and embarrassing statistic: not a single judicial investigation™  into
government interference has been conducted at the ECCC by a judicial entity, even though

. . . . ~ . Bih
by now five international judges have resigned as a result of it

The Note establishes a relevant pattern

32. The Note 1s also important tor another reason: it assists in establishing a pattern. linking
Casc 002 and Cascs 003/004. The long-held Defence position has been that the RGC 1s
interfering in the work of the ECCC, and that Cambodian staff members. including judges
and prosccutors, arc indeed influenced by the RGCs action. One of the manifestations of
this phenomenon is that Cambodian otficials will never gainsay or obstruct an explicit
RGC position on a political 1ssuc, As the Defence has demonstrated multiple times,
Cambodian staff members will time and again conform their judicial and tactual actions to

perfection with stated government positions. This i1s a pettern, and | 1s @ pattern that can

“ The reason for such reluctance is understandable: e investigation by an independent (and presumubty
international} judge inte government interference into ECCC proceedmgs will inevitably unleash o response by
the RGC that will make it abundantly clear that the ECCT 15 not an independent institutton, and that the RGC s
st accountable to any judicial entity in Cambeodia, not even the UN-sponsored ECCC. The internationa) judges
at the ECCC know this: they alse know they stund powerless against the powers ot the RGC, and can rest
assured that el investgations will be thwarted. They have not forgotten that even Ban Ki-Moon was
intimndasted by Hon Sen. and that even the UN as o whole stands powerless when it comes 1o the mterference by
the executive in the work of the ECCC. While we. the Defence. understand the reluctance of any of the
mternational judges 1o take on the absolute power of Hun Sen and the CPP, we believe there is ment in trying: it
15 better to struggle for the 1deal of judicial independence and an accountable government. and probably lose,
thint 10 simply pretend that government interference does not take place (or, conveniently, needs to be
mvestizated by a colleague). We call on the Supreme Court Chamber 1o be the one principled actor of the
ECCC, and to finally conduct a long-overdue Rule 35 investigation.

"I must be noted that judge Blunk. in his resignation Jetter, states that he initizted “contempt of court”
proceedings against the Minister of Information: it this indeed concerned a Rule 35 investigation. it must have
been cul short by Blunk™s departure,

“Of course, this stands in almost comical contrust with sanctions leveled against the Detence. which have been
reported to their respective bar associations (n part) for mentioning in court the nmmes of the covernment
witnessey that have tailed to appear even though they were validly summonsed. See Document No. E-
2E4/1, Professional Misconduet of Lawyer(s) Adnitted 1© Your Bar Association, 29 June 20§12, ERN
00821219-60821229. p. 3. Notwithstanding that the behavior on the part of the witnesses 15 obviously a dfirect
viodudion ol Judge’s arder, and therefore planly within the realin ol Rule 35, these witnesses have in no way
been sanctioned or even threatened with sanctions, while the Detence’s persistent highlighting ot the issue. on
the other hand, has resulted in complaints o our bar associations, The message that the Trial Chamber wants to
send 1s clear. But 1t s not the message thar Cawbodia needs 1o hear from an internationalized tribunal such as
the ECCC.
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be discerned across the different cases that are being investigated betore this court. Tt is
also for this reason that upholding the fiction that there s @ legally relevant distinction
between Case 002 and Cases 003/004, as lar as it concerns the demonstration of
gsovernment interference with the work of the ECCC, amounts to willful blindness. [t
might be a convenient fiction for the Chamber: but it has no basis in reality.®” It is in this
light that the Note is particularly revealing: it confirmy beyond any doubt that the patterns
that the Defence had flagged in its carlier filings were indeed symptomatic of an
underlying corrupted process: Cambodian judges and ther staff members will go to
extreme lengths to make sure that they do not stray from the stated government line. and
arc even willing to engage in active interference of the work of an international
investigative judge to achicve those geals. In other words: the Note confirms that the
Detence was right all along: the RGC does mfluence the proceedings at the ECCC; and
the Cambodian staff is vulnerable to such meddling, and indeed conforms its actions to
placate the government’s wishes. These  findings thus place the carlier Defence
submissions on these issues tn a relevant context, as they further reinforee the notion ot a

pattern, and accordingly provide support for these carlier submissions.

The Note indicts You Bunfeny

ol
L

. Of course, the Note is also relevant in the sense that it is a scathing indictment of judge
You Bunleng. The Note describes ‘the overall division of the ECCC™ along
national/imternational lines, and lays the blame for thas division squarcly with You
Bunleng.”” You Bunleng has “opposed all actions his counterpart has attempted to take in

!

. . .. . . . o .
order to torward the judicial investigations.”” Kasper-Ansermet goes as far as bluntly

.

stating that You Bunleng “was at the origin of these refusals to cooperate with [a validly

" For example, it was the RGCs position that the six insider witnesses should not be heard by the ECCC: and
indeed. «ff atfected Cambodian judicial entities {Chea Leang. You Bunleng. and the judges of the PTCY aligned
thetr actioms to pertection with the RGC's positon. In an sdenticad fushion, the Cambodian judges and
prosecutors opposed additional investipations into new suspects in Cases 003°004, confornung their actions to
perfection with the RGCs position, [ such alignment or conformation by Cambuodian stalt members with their
sovernment takes place once, one might argue that 11 s a cotnetdence (although 1 was never) i1 happens more
offen, however, it becomes very hard to maintain with o straight face that the Cambodian statt members are
operating in an independent tashion. It is also tor diiy reason that actions and revelations from Cases 0037004
are relevant when assessing clams of political interference i Case M02: those uctioms enhance the pattemn, and
provide o context in which to assess the earlier actions in Case 002

" NB: Based inser afice on his experiences with WESU, Kasper-Ansermet speaks of the ECCC as a whole that is
divided along national and international lines, rather than just the OCI): the Defence shares Kasper-Ansermet’s
view on this 1ssue.

“ See Note. para. 30,

" Sve Note, para. 13,
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mstigated Rule 35] invesngatton” into interference with the proper administration of
Justice within his own office: this is not an accusation that s wiclded lightly by one judge
versus another one. [n addition, in relation to You Bunleng's continued opposition against
Kasper-Ansermet’s confirmation as a judge, Kasper-Ansermet records doubts as to You
Bunleng's impartiality,” he finds that You Bunleng holds opinions that have “no legal

.

LT . .. e
basis” ~ and he notes that the constant and active opposition by You Bunleng “atfects the

rights of all the parties.”

34. The Note reveals You Bunleng as a man with a mission: a mission to thwart the actions
of Kasper-Ansermet. and to block mvestigations into Cases 003/004, by whatever means
necessary. Of course, this 1s not the first time that controversy surrounds the man: in
October 201 [, the mternational judges of the PTC downright found that he backdated and
secretly altered legal documents; ™ a mortal sin for any legal professional, inconceivable
behavior for a judge. 1n plain language this translates to: the man cannot be trusted. While
the Defence aceepts and in fact stresses that the Request 1s #of a motion to disqualify You
Bunleng, the relevance of You Bunleng's established dishonesty is hard to overstate: after
all, this is the man that oversaw and shaped the judicial investigation of Nuon Chea; this is
the man that co-decided on all our Requests tor [nvestigative Action; this is the man that
co-decided which witnesses to call and which lines of inquiry to tollow. And the cvidence
before you, contained 1 the Note, the PTC Decision and summarized or mentioned in the
Request is: this man is not to be trusted. His cthics are problematic.”™ Of course, this lack
of cthics, combined with his prochivity to succumb to RGC pressurce, is prima facie
problematic, hoth tor Cascs 003/004 and Case 002, Accordingly, the Trial Chamber's
position that the findings in Case 003/004 do not aftect Case 002, is untenable. The simple
tact that the dishonesty of a judge has been established (by international and independent

Judges) is relevant by definition. regardless ot in which case” he has been dishonest.

35, Similarly, the Note provides us with a shocking image of Prak Kimsan, the President of

the PTC, who 1s accused by Kasper-Ansermet of “mantfest partiality.” and agamst whom

! See Note, para 16 (relating to You Bunleng’s role in the Supreme Counctl of the Magistracy of Cambodia
which was vested with the power o decide on Kasper-Ansermet’s appoiniment).

™ Sew Note. para. 17,

" See Note, para. 17.

7 See PTC Appeal ( Dissenting Opinion by Judges Lahuis and Downing).

“ To be sure: it is not the Defence claiming that You Bunleng is dishonest and interfering with the proper
adiministration of justice: 1t is the position adopted by ditterent internationa] frdges, 10 wits judge Kasper-
Ansermet in his Note, and judges Downing and Lahuis in thelr dissenting opinion.
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Kasper-Ansermet initiated a procedure tor disqualification, The tmportance of this step
can hardly be overstated: @ judge startimg a procedure for disqualification of another judge
15 surely a rare ocecwrrence, and 4 step that 1s not taken lightly. Importantly, this is the very
same jJudge that was presiding over the PTC when it reached its “non-decision” on our
Rule 35 Request in the investigative stage. which dealt with allegations ot government
interference.™ Not only must be concluded that the presumption of impartiality and
professionalism is irrevocably tainted by the Note (and also Downing and Lahuis™ findings
in their Dissenting Opinion).” these documents also make clear that this judge simply
follows the lines as set out by the RGC. AH# PTC decisions i the pre-trial stage are
therefore prima facie tainted: but this holds true especiafly for his involvement in the
disnussal of the Rule 35 Request: in other words, the Note clearly holds relevance, aiso

. .. . . =
for the fairness of the proceedings m Cuse 002,

30. Accordingly. the impertance of the Note, apart from and in addition to the fact that it
reconfirms a pattern, lics in the fact that it gives the reader an insight into the workings
and. more importantly. failings of the (national side of) the office of the OCL) (us well as
the PTC). Simply put: if an office is corrupted, it must be stripped of the presumption of
tmpartiality and adherence to ethical standards: and there simply is ne room te assumec that
a "Chinese Wall® between Cases 003/004 and Case 002 exists. [f the national judge and his
staff members are willing to go to these llegal lengths to thwart the work of an
international judge in one case, there simply 1s no reason w hold them beyond reproach in
another, closely related case. This must form the subject of a proper Rule 35 investigation;

the Trial Chamber’s decision to not initiate one amounts to an abusc of diseretion.

37. Lven (f one were to assumie, for the sake of argument. that the discussed interference
actions did not “harm” Nuon Chea in the sense, for example. that exculpatory evidence

| . . . ~ . oL . -~
was not collected. ™ there remains a simple, straightforward and prima fucie interest tor

Nuon Chea to be investigated by a truly independent investigative body that adheres to the

 See Document No. D-314/1/12 *Second Decision on Nuon Chea’s and leng Sary’s Appeal Awzainst OCIJ
Order on Request to Summons Wiknesses™, 9 September 2010, ERN 00600748-00600774 (- Second Decision™).
7 See PTC Appeal ( Dissenting Opinion by Judges Lahuis and Downing).

¥ Also, the Note reveals that Kasper-Ansermet has instigated Rule 35 proceedings against four national side
stalf members, to mvestigate an alleged mterlerence with the admimstratton of justice. Again, the unportance of’
such actions are hard to overstate: a judge conducting investigations into interterence with proper administration
of justice by employees of the judicial body (OCIN 15 certainly not an everyday occurrence, and is of prin

Jercie importance when assessing the overall integrity of said office.

=\ . B . - . . - . B
See paras 4243, infia, tor adiscussion of this issue,
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highest standards of ctlucs, Indeed, being trned by an independent tribunal 1s one of the
most fundamental rigits an accused possesses. Accordingly., once it becones clear that
such a body lacks the required independence or ethics, Nuon Chea simply has an interest
and a corresponding right to have this duly investigated and addressed as part of a Rule 35
ivestigation, We submt that the Note., together with all the other evidence as listed m the
Request, and the dissenting opinion by Downing and Lahuis,™ makes it abundantly clear
that the Cambodian side of the QCL) as a whole. and You Bunleng more specifically, lack
independence and the required cthics.™ Nuon Chea's right to be tricd by an independent
tribunal means that this issue must be adequately imvestigated as part of a Rule 33
tnvestigation,
Cuses (N3/004 and Cuse (02 are inextricably linked through the suspects, crimes and
crime sites

38, There are more reasons that lead to the conclusion that the facts and circumstances
surrounding Kasper-Ansermet’s resignation are relevant lor the proceedings in Case 002,

Even though cases 003/064 and 002 have distinctive case nwmbers, they are inextricable

as far as the underlying facts are concerned. Even a superticial glance at the Introductory

Submission in Case 003 will reveal this. [t reads. as far as relevant: ||| GG

™ See PTC Appeal { Dissenting Opinion by Judzes Lahuis and Downing).

" In addition. although this is not determinative of our argument. it must be considered that certain of the
actions that You Bunleng undertook in Case 003004, such as the "unsigmng” of the suwmmonses. took plece
ediring the investigation in Case 002, It one assumes that You Bunleng did this because of government pressure,
as the Delence does (Tor which pesition 1t iinds ex post Tacto support in the Note, which reveals a You Bunleng
remarkably determined to block further investigations. thus aligning himgelf perfectly with the stated RGC
position) one must conclude that You Bunleng was affected by government pressures during the investigation in
Case 002: a relevant consideration. A judge is ethical, or he is not. A judge s independent. or he s not. The
facts show that You Bunleng is netther. This 13 cause for concern. and provides ample reason o engage i a rule
33 investigation.

5 See tIntroductory Submission for Case 003, paragraph 5 (emphasis added). Note: while the Introductory
Submission in Case 003 is a confidential document. it is widely available in the public domain. The Defence has
accessed the document at the website _ most
recently on 22 December 2042 (1S 0037y, The Defence is referencing the document in this Appeal. considering
that it s in the direct interest of Nuon Chea to use the information contained therein.
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39. Morcover. there are numerous highly relevant other connections between the respective

cases. In the Introductory Submission for Case 003, for cxumplc,_
...
B o hich both [ ad I (e suspects in Case 003) were
Tngh-ranking members. Nuon Chea is charged m Case 002 with superior responsibility
(t.c. the crimes of his alleged subordinates, including ||| | | |Gz «¢ I 2d joint
criminal enterprise {i.c. the crimes of the _
including ||| Gz 0 I [ s clcar that onc simply cannot assess the actions
and responsibilitics L)f_ and - without assesstng Nuon Chea's actions

and responsibilities, aud vice versa.

40. Todeed. the || GGG (o cxanple. for which || G o I 2
held accountable,™ feature prominently in the Introductory Submission in Case 003, and
B ooorantly, those exacr samc | avc part of the

, . 0 - §5
charges against Nuon Chea in the Closing Order in Case 002,

21, scivion.
"
which Nuon Chea was also an alleged member. Finally. ||| G

which Nuon Chea s alleged to have been responsible, form another important part of the

Introductory Submission in Case 003, [nversely, one can discem the same pattern: both

- and -m': mentioned several times in the Closing Order against Nuon
4 S(J . . .

Chea,™ Nlustrative is paragraph [ which reads: || G

The “mirror image” of this event can be found m the [ntreductory Submission in Case (03:

" See 15003,

= See 18 003, para 37.

** See Ducuntent No. D-427. *Closing Order”, 135 September 2010, ERN 00604308-006035246 (*Closing Order).
paras.

1S 003, para, 80,

1S 003, para. 93.

“See Closing Order, para.

NN, TR ————
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A4l
A ! i vords.
facts that Nuon Chea and ||| aod [ oc charged with are interrelated,

interwoven. and sometimes identical.”’ Accordingly. there is no principled distinetion to

make between Cases 003/004 and 002; the underlying facts and suspects all form part of

the one larger investigation into DK era crimies.

42. Because of this overlap between and inextricability of the cases, interference in case
003,004 almost by definition amounts to or translates into interference in cases 002.%* First
of all, interference in Case 003/004 simply impedes the assessment of the tacts in Case
0037004, and therefore the asscssment of those facts that alse form part ot Case 002, But
even more importantly, the interference in Case 003/004 impedes the proper assessment
of the degree of antonomy of lower-ranking figures such us_ and - and
thereby impedes the asscssment of the culpability of the accused in Case 002, After all,
and put simply: the more autonomy  lower-downs are found (by the OCII) to have had.
the Tess responsible the accused in Case 002 must be assumed to have been for actions by
these lower-downs. And finally, the interference in Case 003/004 impedes the proper
assessment of communication structures between the top level and the lower levels. and
impedes the proper assessiment of chains of command; this interference directly impacts

on the facts of Case 602,

43, The importance of this 1s hard to overstate: one of the main positions of the Defence in
Case 002 has always been that lower-ranking officials had much more autonomy to act
than 1s retlected in the Closing Order, and that these lower downs reported much less
frequently (and with less detail) back "up” the chain than is generally believed. The
Defence submits that a proper investigation into the actions, autenomy and reporting
practice of lower-downs would reflect this, and would theretore be directly exculpator.
The interference in Case 003/004. however. directly mmpedes and affects such an

mvestigation, as it has blocked (at east up to and until the filing ot the Request) vy and

" See IS 003, para. 93.

" The only difference is that in relation to these facts Nuon Chea will often be considered 1o have been in
charee, amd- and - will be considered to have been following instructions andfor reporting to
Nuon Chea: but the fucts themselves involve two sides ot the same coin,

At the very least: the type of political interference in Case 003004 that we have wimessed.
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all cffective mvestigations into the role and actions of certatn prominent lower-downs; this
interference i Case 003/004 therefore directly and by defimition affects the rights of the
accused in Case 002, as it impedes the scarch lor relevant and, the Defence submits,
exculpatory evidence.™ Indeed, the Note makes clear (and part of its importance lies in
this fact) that the mterference was not of a limited nature, ¢.g. relating to only a fow
specific crime sites or witnesses, but absolute and all-encompassing: it was intended to
frustrate any and all investigations into the facts. For that reason, the conclusion is
tnescapable  that the interference  affected investigations into facts, witnesses and

. 9 .
circumstances that would be relevant™ iz Case 002,

44, Concluding, the strict division between the Cases, as far as the assessment of outside
tnflucnce 1s concerned, 1s untenable, as interference in Case 003/004 duectly affects the
investigation and rights of Nuon Chea in Case 002, The Decision therefore amounts to an

abuse of discreuon. or an error of law.

v. Direct interference in Case 002

45, While the above makes clear that interference in Cases 003/004 is relevant tor Case 002,
we must alse point to direet mdications of interference i Case 002, As stated. the
importance of the Note and the circumstances surrounding Kasper-Anscrmct’s resignation
tics in the fact that these provide a relevant context in which to view these carlier

indications of interference, thereby adding to the strength of those carlier submissions.

46. Accordingly, before we stand accused of rehtigating certain issucs. or filing repetitious
motions, one thing must be made clear from the outsct: while ¢ s truc that the facts
discussed betow have tormed part of carlicr Detence submissions, they have been placed
th a relevant confext by the information contained in Kasper-Ansermet’s note {and also;

Blunk's letter of resignation). To put it simply: facts that in and of themselves did not

" The Defence notes that it has always been our position that the RGC. for political reasons. is keen to portray
onfy the accused standing triad in Case 002 as responsible, and the rest ol the country as powerless victims: we
have submitied that this narrative was st put in place by the Vietnamese as early as 1979 and has been
maintained andl developed ever since. One of the reasons tor this stance 1s. of course. that numerous of the
current-serving government ofticials were high to very high-ranking DK officials, and as o whom evidence
seems to exist that they have blood on their hands (See Document No. E-190.1.398. "Reassessing the Role of
Senior Leaders and Local Officials in Democratic Kampuchea Crimes™. ERN 0066 1435-00661401): the
governmient thus Tws a vested mterest to contral the narrauve at the ECCC, and mamtsin the Tiction at all cost
that unty the aceused in Case 002 are worth prosecuting,

™ Por the purposes of the Request, the Defence does not even need to allege that the investigation would uncarth
cxcrdperony evidence (although it does): the simple fact that refeveens und proboive evidence for the proceedings
in Case (02 1s not being investizated is enough to trigger the requested Rule 35 investigation.
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warrant a conclusion that government mterference had occurred at an carlier stage, can
achicve added legal significance by cvents that follow them. This is not a matter of
relitigating the issues: this is @ matter ol substantiating the current Request by lacts that
have preceded this Request.™ It should also be noted. at the outset. that the facts
mentioned below have never been disputed by any entity as such: there s theretore no
reason to not once more sunply reference these undisputed facts to further buttress (the

reasoning of} the Request.

47. The following facts are relevant when assessing whether there s a “reason to believe” that
someone has mterfered with the proper adnunistration of justce before the ECCC, and

more spectfically in Case 002,

o In Case 002, You Bunleng refused to co-sign summonses for six insider

WITCSsCs,

o [n Casc 002, the six sider witnesses did not appear to testify, although they

were duly summonsed.

" While it i ue that several of the facts as contained in the Request have formed the subject of litigation in the
pre-trial stage. 1S unportant 1o ook at what actually transpired in this lgaton: the Defence filed two Rule 35
Requests relating to govermment interference. The first Request was considered by an OCI that was
misappdving the relevant lepal standard. according to the PTC. who for that reason quashed the OCL s decision:
i other words, the Request nuwist be considered to not have been assessed by the OCLH at all. (See Second
Decision) The appea] regarding that swme Request was eventually dismissed by the PTC onfe hecanse i conld
not reach a mdforins decision as regquired by the Rules. This means that the facts underbving the Request have
not been substantively and detinitively litgated. but rather thar the PTC. on Appeal. thiled to reach a decision on
the question. (And of course. relevant 1o the current itmmediate appeal: the international judges found ample
reasun to believe that sumeone had mteriered with the adimimstration of justice. while the Cambodian judses did
not. applying strained legal reasoning.) As to the Second rule 35 Request, once again the OQCH tailed to assess
that substantively, Instead dismissing it oft=hand on a technicality, which decision wus once again quashed by
the PTC: once again, the alleged tacts were not assessed by the finder of fact. the OCLL The PTC. then, did
assess the Request. but excluded from consideration the actions by You Bunleng, Chea Leang. So. once again,
relevant facts were simply never considered when deciding on our Rule 35 Requests during the investizative
stage. (See Document No. D-384/5/2, 'Decision on Appeal Agaimst the Order on Nuon Chea’s Second Request
for Investigation’. 2 November 2010, ERN 00608821-0060883). For that reason alone these facts can underlie
the current Reguest. and appeal. Either way, even if one would consider these faets 1o have been “exhaustively
litigated™ in the investigative phase. there is no reason why they could not he once again used to further buttress
this new Request, based on new developments. that have shed light on issues that transpived in the pasts as stated
hetore. the thets as such have never been disputed by anyone. and are, by their character. not easily disputable
{(such as the fact that the insider withesses never appeared to testify, o nume but an example).
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[n Case 002, at Icast one of the instder witnesses claimed that he had not
appeared  after being summonsed  because only  the  imternational  co-

. . . . . Ly
investigative judge had signed the summonses.™

e [n Case 002, Chea Leang, the nattonal Co-Prosecutor, did not join her
international  counterpart - calling Lor the summonsed witnesses w be

compelled, if necessary, to appear.

o [n Case 002, the national judges of the PTC. voting en Hloc, found (in a
farcical ruling) that there was no reason to believe” that somceone had
interfered with the proper administration of Justice in connection with the non-
appearance of the government witnesses: @ finding wildly at odds with the one

rcached by their international collcagucs,

o During the vestigation in Case 002, You Bunleng signed and then unsigned
the rogatory letters allowing turther nvestigations in Cases 003/0064; in other

. . .o . L ) . 37
words, the national co-investigative judge undertook questionable™ legal steps

while acting as an mvestigative judge in Case 002,

o [n Case 002, the RGC ctfectively sabotaged the OCL) attempts to have

Narodom Sthanouk heard as a witness.

48. Relevantly, these events took placed in & context of public statements by RGC
representatives as 1o the RGC's position on the matter.”™ The important thing to note is
that the Cambodian otficials at the ECCC. without fail. have always perfectly aligned their
position with that of their government, The Defence submuts that these actions by the
Cambodian judges and prosecutor in and of themselves, but especially when considered in
the context of the media reports on the RGC's position on the matter, provide a reason 1o

. . . - ¥ . .. .
believe” that interference has occurred. ™ As stated. this conviction 1s only strencthened b
(=1

* This is of course a clear foreshadowing of the experiences that Kasper-Ansermet would encounter several
g ! !

veurs fater,

’ This qualitication would only be turther reintorced by the events that were to follow in Cases 0037004

" We refer w the Request us well as our earlier Rule 35 Reguests in the investigative stage. tor & more elaborate

discussion of why government interference must be assumed with regard 1o these matters.

" As o the question whether the actions by You Bunleng could have been cansidered by the Trial Chantber, the

tollowing is important: the SCC has already held that “a judge is at feast in principle within the jJurisdiction of

Internal Rule 35, provided that her alleged conduct rises to the level ot wn interterence with the administration of

justice within the meaning of that Rule.” See SCC IENG Sary Appeal, pari. 14 The SCC also referenced the

PTC position that “conduct irvedving a judge may be subject to a Rule 35 investigation even it the Chamber has
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the revelations i the Note, The combination of these carlicr-addressed facts, and the
pattern that is reconfirmed by the Note, clearly leads to the conclusion that there 1s a
reason to believe someone interfered with the proper adnunistration of justice. and should
have led the Trial Chamber to undertake an investigation pursuant to Rule 35; the fact that
it has not, amounts to an abusce of discretion.
A defiance of a4 summons amounts to interference with the administration of justice in and
of itself

49, Even if the Trial Chamber was not convineed by the Defence submissions on outside
mterference by the RGC resulting in the non-appearance of witnesses. it shoutd have still
inttiated an ivestigation pursuant to Rule 35 stmply based on therr non-appearance as
such when (re-)fronted with the issue through the Request. The Supreme Court Chamber
has only recenty set out its view on the issue of the defiance of summonses by witnesses,
when 1t quoted with approval the Appeals Chamber of the [CTY: "Any defiance of an
order per se interferes with the administeation of justice for the purposes of a conviction of

contempt. No additional proot of harm to the Internattonal Tribunal’s administration of

o jurisdiction to investigate or sanction the judge herself” (&4, Para 16). 1t should be noted. for the purposes of
this Appeal. that the PTC has ruled that the above- referenced “actions” of Judee You Bunleng, Chea Leany, und
the Cambodian judges of the PTC were “inadimissible” for the purposes of assessing an earfier Nuon Chea nile
33 Request, as neither the OCL nor the PTC “has the jurisdiction to decide whether or not a judicial action of
Judge You [or Chea Leang or the Cambodian fudges of the PTC| fv irsedf sansties the threshold to inifiate an
imvestization under Internal Rule 35(23h)." See Document No. D-384/5/2, *Decision on Appeal Against the
Order om Nuon Chea's Second Request for Investiganion™. 2 November 2010, ERN Q0608K2 00608839, paras,
31, 34035 (emphasis addeds. It is accordingly important fo stress that the current Request does mnr ask the Trial
Chamber to decide whether an action by You Bunleng, Ches leang and or the Cambodian PTC judges fv
themsefves satisfied the threshold to initiate an investigaton: indeed. we ask the Trial Chamber explicitly (o
look at the /otafit of the picture. which reveals an abundance of indications ot governmental interference. ancl
to buse its assessment on that comprehensive and prfima facie discemible piciure. To be sure: there is no
prinvipled reason why actions by a judge, even tudicial actions, could not provide supporting evidence when
asyessing a claim of outside interference. By way of example: it a judge is illegally compelled by someone to
reaclt a certam Judicial decision, e a surprise acquittal of a certaim suspect. there 18 no reason whalsoever why
the very existence of such 4 surprise acquittal could not be used in order to support a finding that interference
has indeed taken place. Sintlarly, i You Bunleng has enguged in judicial acts and reached pudicial decisions
that are indicative of or stygestive of government interference. there is no principled reason o not consider
these decisions when assessing the guestion of whether there 15 @ “reason to believe™ thar interference hus
oceurred. Indeed. the SCC concurs with that position, Sce SCC TENG Sary Appeal. It is relevant to highlight
these poings: after all. becuuse of the PTC™s fonualistic reasoning on this nuatter, the judictal actions of the
Cambaclian judges and prosecutors funve smph pever beeir sisthstantivele assessed as purt of any Rule 33
Request. In light of the SCC™s reasoning in this matter, however, they should have been: this Chamber™s
decision at E-137/57143 issued on 17 April 2012 {and theretore even before the Request was filed) contained
clear language in that regard. and the Trial Chamber was under a legad obligation to heed those instructions and
mclude You Bunleng™s earlier actions as referenced in the Request in its assessment. something no other entity
at the ECCC has deemed necessary to do, as aresult of an erroneous understanding of the exigencies of rule 35,
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" I other words: according to this logic, any defiance of an order by a

Justice 15 required.
Judge per se nterferes with the administration of justice. Whatever view one takes of the
lacts in Case 002, one thing is idisputable: these six government witnesses have defied

orders by the International Co-Investigating Judge.'”

50, These witnesses have therefore, still tollowing the fogic of the Supreme Court Chamber,
interfered with the proper administration of justice.'™ To date. not ¢ single judicial entity
at the ECCC has had the courage to take effective steps to counter such behavior.'™ Even
fcaving astde that these witnesses arc in possession of exculpatory information, and ¢ven
fcaving aside that the miernational judges of the PTC have acknowledged that it 1s simply
unfair to deprive the Defence of the opportunity to hear these witnesses. there exists a
lewtimate interest tor Nuon Chea to be tried by an istitution that takes 1ts own integrity
seriously, and that does not accept the non-appearance of witmesses that have mitially been

. 10 e . . . . . . .
called at Ais request. ™ These concerns go to the integrity of the institution that trics Nuon

"' Sev Document No. E-176/2/1/4 *Decision on NUON Chea’s Appeal Against the Trial Chamber's Decision
on Rule 35 Application for Sumnenry Action”. 21 Septeirther 2012, ERN OORITOE2R-00847662, para. 35, fn 95.
U the words of judge Lemonde himselt *Itis therefore clearly established that the persons concerned have
refused to atrend for testimony. This is to be regretted: the frony s that etected officials of the rling party or
members of the Gevermment which initiated the establishmuent of the ECCC are refusing to cooperate with it and
ensure its simooth functioning in viedation ot Article 23 of the Agreement of 6 Fune 20037 See Document No.
D-301 "Note by the Co-Investigating Judge™. 11 January 2010, ERN 00455346-00455449 p, 3.

"2 Whether these witnesses did not appear out of their own volition, or because they were pressured not 10
appear. s rrefevant for the question before the Chamber: considering thewr respective (very) hizh ranks within
the RGC {e.g Chea Sim and Heng Samrin are widely accepted to be the number 2 and 3 of the regime). their
gctions must be considered 1o be actions dv o o Achall of the RGO IE however, these witnesses were
etfectively pressored Into nod appearing, 10 1s clear that such directives could ondy ortginate from within the
absolute center of power of the RGC: cither way. the interfering entity that needs to be the trget of o Rule 33
mvestigation is the RGC,

" The Detence is obviously wware that the non-appearance of these witnesses tormed part of our first Rule 33
Request during the judicial investigation {Document No. D-254. "Request for Investigation”. 30 November
2000, ERN O 1ORAR-00410848 ). as the PTC did not reach a decision on the matter, because of a split Chamber
(s Second Decision). the issue has not been defimitively decided upon. and was therefore included as past of
the Request (paras 2, 24). Moreover, the Note reatfirmed the suspicion that You Bunleng conformed his judicial
work to the RGCTs wishes: this sheds new light on his actions surrounding the six instder witnesses, when he
similarly pertectly aligned his actions with the RGC™s stated position on the matter. In other words, we are not
re-htigating the matter: we pomt oul that the Note reveals fresh and refevant infornmation that should be
considered when answering the larger question of whether there is reason to believe that someone has interfered
with the administraton of justice. More importantly: the SCC anly recently issued its Decision which made
clear that the non-adherence 1o judicial orders mmounts 1o interference per ser the Trial Chamber should have
taken note of this legal development. and acted accordingly.

" Even though the tollowing is not directly related to the interest of Nuon Chea, it must be remembered that
the non-appearance of government offictals when summonsed. and their non-existing accountability before the
COWNts, are an on-going concern in present-day Cambodia: Sew. among many other publications: “Tell them that
[ want to Kill Them., Two decades of impunity in Hunt Sen’s Cambodia,” Human Rights Wach, 2012: “Sentor
officials are not held accountable under lnw.™ (p.5) “As early as 1995, UN special representative Michael Kirby
recommended that a high-level interdepartimental committee be established to investigate and report on judicial
complaints concerning refusal or finlure of military, police. or other ofticials o execute cournt warrants directed
at military, police, or political figures or members of their tamilics. Two vears later no improvements were
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Chea, and he. like all the other parties to the proceedings, s entitled to a strict protection
of said mtegrity by the relevant judicial actors. The decision by the Trial Chamber not to
engage in such an investigation. the clear doubts as 1o the integrity of the OQCH and the

ECCC as a whole notwithstanding, amounts to an abusc of discretion.

Possibility of hearing of witnesses during trial is irrelevant

A

. The Deasion references the six high-ranking witnesses m passing, where it states that the
Trial Chamber has carlier “indicated the need to weigh the right of all parties to propose
individuals to be heard against the right of the Accused to a fair and expeditious trial,*'"
This position by the Tial Chamber reveals that it fails to appreciate the purpose with
which the non-appearance of these witnesses was featured in the Request.'™ The probative
value of these government witnesses, and more importantly the exculpatory cvidence they
can provide™ as well as the fundamental right to challenge their testimony to the extent
that it is inculpatory,'™ are indeed important issucs and the Defence will continue to
highlight this importance in filings and in court. However, the thrust of a Rule 35 Request

ts an cntirely different one: ir aims to uncover interference with the administration of

evident and his soccessor. Thomus  Hanmarberz, colled  for determined action (o address  impunity.
Hammarberg™s successors [...] have repeated these calls. Not ondy have they been unsuccesstul. but Hun Sen
has  frequently  responded  to therr allegations with  angry  attacks  on their  character,”  (p.64)
(hrtpdwawwe hrw orgssites/detaultfilesreportsicambodia L1 2webweover Topdfy: The  recent  dismissal  of
criminal charges against Bavet savernor Chhouk Bundith ("Count drops tmiple shooting charge against Bavet
governor.” Catobodia Datly. 19 December 2012, Khuon Narim and Dene-Hern Chend s only the mwost recent
incident in a long list of inexcusuble shicldings of persons in positions of power: part of the legacy that the
ECCC leaves behind should at leust be an afterpst 1o counter that unsavory phenomenon.

'* One would hope that. by now. all judicial entities at the ECCC would understand that (e right to an
expeditions trial cannot be invoked against an aceused in order to dismiss Detence requests: this issue has been
addressed ad length and multiple times throughout the judicial investication. See ey Docwiment No., D-314/2/6
Decision to Determine the Appeal on Written Submissions and Drirection for Reply™. 12 April 2010, ERN
(0392902-00492004, pura. 70 (" The Co-Lawyers for both Charged Persons are correct when they assert that the
right o a fair rial without undue delay is a right that belongs to the Charged Persons and not the Cls.” This
matter might be merely mildly entertaining. but for the fact that Cambaodian domestic courts are keen to Tearn
from ECCC case law. and will eagerly embrace such emmoneous use of infernstionad fur tral principles in order
o dismiss valid Defence requests: it only tor legacy purposes. it would be nice it the ECCC gets at teast this
coneept right. ),

% See Request. paras 2 and 23,

" The Defence submits that all wimesses provide relevant exculpatory informution: with regard to Heng
Samrin, this will be further substantiated in an upcoming motion.

" Not everyone seems 1o be aware of the fuct that statements by Chea $Sim, Heng Samrin and Hor Namhbong
are actually on the case file, and have been tendered into evidence by the OUP: clearly. these individuals must
be heard 1 order W challenge andéor vently ther statemenis. (The Defence, by the way. 18 nol naive: it predicts
that the end result in these proceedings will be that the witnesses will never he called. and that their written
statements will not be used as evidence against our client. Seme people might call this an elesant solution. The
Defence calls this bowing t Cambadian political realities and concomitant kuck of accountability for powertul
fiures, and inexcusably damaging the rule of law in the process.).
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R R ¢ - " . " . . .
Justice,'" Pursuant to Rule 35, as well as the Supreme Court Chamber™s explanation of the
procedural requirements under the Rule,” ™ the Trial Chamber was under a duty to assess
whether there 1s “a reason to believe” that someone has interfered with the administration
of justice: the prohative value of a witness. or whether that witness may perhaps be called
at a later stage (o appear, has no bearing whatsoever on this assessment.’’’ By failing to
realize this, the Trial Chamber has misapplicd Rule 35, and has therefore erred in law.''

The Decision must be quashed.
C. The warnings issued are unfeunded and harmful

32, As part of a warning that forms an integral part of the Decision, The Trial Chamber
accuses the Defence of engaging i repetitious filings. The issue of repelitiousness has

been dealt with in paragraphs 15-16 above; these paragraphs make clear that there is no

meril whatsoever 1 the warning.

53. More troubling s the accusation by the Trnal Chamber that the Defence is engaging in
discriminatory filings. The Decision states that the Defence levels accusations against
members ot the Trial Chamber “on the apparent basis of their nationality alone™ and warns
that allegations of impropricty “on disciminatory grounds™ may trigger the power to
sanction pursuant to Rule 38. These allegations by the Trial Chamber are grave,
defamatory. and frankly. insulting. Discrimination on the basis of nationality is an
incredibly serious and. indeed, despicable practice. There is good reason why it is
prehibited by numerous international treatics, and forms a crimimal oftense in most every
civilized country. For a judicial cntity such as the Trial Chamber to casually issue a

warning accusing the Defence of such a practice is unaceeptable.

" To put it simply: 1Fa summonsed witness is prevented trom testitiing by a third party. it is entirely irrelevant,
when assessing whether "o reason to believe’ that someone has interfered with the administration of justice
exist, what the probative value of such a witness 150 and whether or nol the Detence can be “compensated”
through other means: an interference is an interference. Of course, the type of response by the court may depend
an the probative value: it may be justified to sanctiom someone that mterleres with the festimony ol a minor
withess in o milder manner tan one that interteres with a key witness: but this is o question thal enters the
pierare only affer assessing the “reason to believe’

" Ser Document No. E-176/2/174 *Decision on NUON Chea'’s Appea! Against the Trin] Chamber’s Decision
an Ruole 35 Application for Sumnury Action™. 21 September 2012, ERN 0084762R8-00847662. paras 39-42.

" These issues men. of course, influence the sanction or response that the Trial Chamber adoprs: this is a
question that only enters the picture at a later stage, once the Trial Chamber has found that there 13 a reason
believe that interference has oconrred.

" ndeed, the Trial Chamber’s position is at odds with one of the most tundamental rights an accused
possesses. the right 1o an independent tribunal. If there 1s proof that {certain badies of} the tribunal are not
independent, this cannot be remedied or compensated by procedural measures during the rial phase.
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54, To be absolutely clear: the Defence does not and will not level accusations against
anyone ‘on the apparent basis of their nationality alone:” the suggestion itsclf is
preposterous. [Uis almost ridiculous 1o even have o explain. but the Trial Chamber’s
position forees us to engage in the following exercise. For the record: Cambodian legal
professionals are as capable as legal professionals from any other nationality of bemg
independent jurists. Cambodian legal professionals can be as cthical and as honest as legal
professionals from any other nationality. The nutionaefite of Cambodian jurists has no
bearing whatsoever on thenr trustworthiness or professtonalism; indeed, we are convineed

that numerous Cambodian jurists strive to be just that: ethical and professional.

55. The Defence concerns, of course. are wholly ditferent. Our position is, has been, and will
be, that any legal professional working within the Cambodian judicial svstem, and
espectally those that live and work in Cambodia, and cspecially those that have been
appointed (directly or mdirectly) by the RGC, cannot escape the power and influence of
the RGC; they are beholden to the RGO and they are simply not fiee to gamsay the
government on any issuc that the government has an interest in. Repercussions widl tollow
il they would. [t will huet their career, if not worse, and might huet the carcers and lives of
their family members. This should not come as a surprisc to anyonc: Cambodia is a
dictatorship; there is no eftective rule of law; and judges and prosccutors have no choice
but to obey the government. This holds true for those legal professionals that work in the
domestic fegal system; it 1s cqually true for those Tegal professionals that work at the

ECCC.

56. Of course. the Detence could have chosen. cach and every time we allege that certain
tndividuals are vulncrable to government pressure. to describe these individuals as: “any
Judicial professional working within the Cambodian judicial system, and especially those
that live and work in Cambodia. and those that have been appointed (directly or indirectly)
by the RGC, regardless of nationality.” However. of course, it so happens that wv person
that fits that desenipnion s a Cambodian legal professional. rather than a legal professional
of a difterent pationality. The Defence therefore chose the convenient shorthand term

*Cambodian™ to identify those legal professionals that are beholden to and vulnerable to
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the government:'' no discrimination on the basis of natienality is intended, and indecd
cannot reasonably be inferred. One may disagree or be unconvineed by our submissions
on the extent of government interference en the ECCC, or even on the extent to which
Cambodian legal professionals are beholden to the RGC: but to state that we engage n

discrinination on the basis of nationality alone, is absurd. '™

57. 1t should furthermore be stressed that the Detence is not leveling these allegations of lack
of independence of Cambodian'™ judges and prosecutors lightly. Any perusal of our
filings will show that we base our allegations on a very solid and cxtensive mixture of
reports by reputable NGOs. UN reports and reports by independent rapporteurs, which all
confirm that the Cambodian judiciary under Hun Sen is not and has never been able to
operatc ndependentty of government intluences, cspecially 1 politically  scnsitive
cases, ' The recent conviction of Marm Sonande provides only the most recent example of
politically driven convictions. The ECCC so far spectacularly fails to promote the concept
of truly independent courts in Cambodia; a public Rule 335 investigation, such as the ong
proposed by the Defence, would go a long way in terms of the legacy of the ECCC. even
it gets ultimately thwarted by the RGC: at Teast, 1t would demonstrate to Cambaodian
citizens that the ECCC takes the ideca of an independent court scriously, and is not afraid

to chalfenge the executtve, if the interests of justice so require.

38. As to the accusation by the Trial Chamber that our allegations arc unsupported by

reference to the Trial Record:''” onee more, we can only assume that the Trial Chamber

" To be sure: the sanie shorthand is used in the ECCC Agreement and Law, which provide for u strict
distinction at the ECCC between “Cambodian™ and “foreign™ judges: indeed. this “discrimination on the
appavent basis of nationality alone” 15 one of the main principles underlying the ECCC.

" This approach by the Trial Chamber seems afmost intended 1o discourage the Defence from filing any more
motions regarding govermment interference.

" O any judicial professional working within the Cambodian judicial system. and especially those that live
and work in Cambodia, and those that have been appointed (directly or indivectly} by the RGC, regardless of
nadiomality.” See Request.

" If the OCP cares to dispute this reality. the Defence hereby makes an offer of prooft we estimate that we can
submit. upen request. more than 30 independent reports that shamply eriticvize the lick of independence of the
Cambelian judiciary, especially in politically sensttive cases, For reasons ot judictal economy. we will quote
just one (1), Cambodian, source: “The Cambodian judiciary™s lack of independence continues to be one of the
most important tactors preventing Cambodia from developing a tair, just and inclusive society, based on the rule
af luw, The September 2000 report by the Spectal Rapporteur for Human Rights in Cambodia, Suryva Subedi
found that “corruption seems to be widespread at all levels of the judiciary™ while the October 2010 resolution
by the European Parfiament described the judicial system as “politically subservient”™. Politcal and econonig
control of the judiciary fuels continuing impunity for magor crimes and prevents Cambodians trom fair aceess w
land and housing rights, and recognition and protection ot their civil and political rights. (Press Release, 20711,
“Situation of Human Rights in Cambodia™ by the Cambodian Center for Humian Rights)

' See Impugned Decision, para. 16,
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has not been reading our numerous submissions on pohtical interterence in any detail, let
alone the reports by NGOs and UN entities that were attached. We will therefore repeat,
once more: nof d single time. since the meeption of the ECCC, has any Cambodian judge
or prosecutor reached a decision that was contrary to a stated RGC position. '™ This
observation fnciides the judges of the Trial Chamber: these have never reached a decision
that was contrary to a stated RGC position. That is the trial record on which we base our

stubmissions.

39. Of course, one cannot (and we will not) rule out the possibility that exacthy these 3 Trial
Chamber judges happen to be, through serendipitous circumstances, the very 3 judges that
can be found within the Cambodian fegal system that can operate and reach decisions
catircly immune from RGC mnfluences, and can and will actually antagomze the RGC (f
the nterests of justice so require. [t s possible. THowever, to this day, we have not scen
amy indication of such mdependence. Like a scientific theory, the Defence position that ¢/
Judges within the Cambodian legal system are ultimately beholden to the RGC, including
the judges of the Trial Chamber, 1s casily falsihiable, by a manifestation of the contrary.
For Cambodia’s sake, we hope our posttion is falsified soon. Until then. we maintain our

position.
D. The Supreme Court Chamber should act, rather than the Trial Chamber

60. As the Supreme Court Chamber has previously held, *[1]t is [...] of utmost impoitance
that throughout the entire course of proceedings judges retain the power to take measures
necessary to censure the mtegrity of proceedings, which ultimately maintain respect for
justice.”""” Also, the Supreme Court Chamber found that “[t]here are limited circumstances
[...] in which the demand for ctficacy and impartiality in examining allegations of

mtcrterence with justice may prevail over the general allocation of competence among the

" One (hing should be clarified. perhaps. The Defence position is not. and never has been, that the RGC
controfs and instruets every minute aspect of the wark of the Cambodian legal staff at the ECCC. The Detence
also does not state that the RGO will take a position on cach and any issue ol palitical importance. and thereby
steer the Cambodian staft members. Indeed, it is clear from the record that the RGC is very comfortuble to let
ceriein issues slide, andfor leave their resolution to the Cumbodian fegal professionals at the ECCC, Indeed. the
OCP in its Response to the Request listed several decisions by the Trial Chamber on issues that might be
comtsidered “sensitive” in which the Cambodian judees sided with their international counterparts. But this does
not mean that the Cambodian judges do not, evertas/fy, answer to the RGC: it simply means that the RGC. for
reasons known only 1o sellt did not have enoueh o an miterest i the outcome ol those ssues to steer tharr
proceedings. In other words: the RGO will abways have the finaf word as to what happens at the ECCC. directly
or indirectly, even it they choose to provide o certain leeway to the mational judges and prosecutors on tssues of
their choosing.

' SOC Fairness of Judicial Investioation. para 30.
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ECCC's judicial organs. It follows that any judicial organ seised of a case - presently the
Trial Chamber in Case 002 - cannot but withhold a residual power to guarantee that the
proceedings comport with the international standards of justice, regardless of when the
alleged instances of interference occurred.”'*’ The Defence submits that in this instance, it
would be appropriate for the Supreme Court Chamber to conduct the investigation, as it is
the body that is best equipped to deal with the allegations of government interference as
contained in the Defence Request. The Trial Chamber has proven itself utterly unwilling
to even pretend to engage with the Defence submissions, and after dealing with the well-
reasoned Adjournment Request that was based on allegations of government interference
by an international judge in a one-page unreasoned memorandum, it has now, in the
impugned Decision, proven itself utterly disinterested in upholding the integrity of the
institution of which it is supposed to be one of the flagships.'*'

V. CONCLUSION AND RELIEF REQUESTED
61. For these reasons, the Defence requests the Supreme Court Chamber to

a) Uphold the Appeal;

b) Quash the Impugned Decision;

¢) Undertake the investigations as requested in the Request; in the alternative, the
Defence requests the Supreme Court Chamber to order the Trial Chamber to

undertake these investigations.

CO-LAWYERS FOR NUON CHEA

Michiel PESTMAN Andrew [ANUZZI Jasper PAUW

12 SCC Fairness of Judicial Investigation, para 31.

! We request the Trial Chamber to follow the approach a suggested by the international judges of the PTC,
which in their Dissenting Opinion stated that “the most appropriate course of action would have been for the
Pre-Trial Chamber to conduct the investigation. This is because, although the OCIJ is the natural investigative
body within the ECCC, they have repeatedly refused to investigate this matter and may not, in these
circumstances be the body most suitable to conduct an investigation into these allegations of interference.’
Second Decision (Dissenting opinion) para.8. Mirroring this finding, we would request the Supreme Court
Chamber to conduct the investigation as suggested in the Request, as the Trial Chamber is clearly not eager to
do so.
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