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We, You Bunleng (U] ﬁSt‘;Hﬁ) and Marcel Lemonde, Co-Investigating Judges of the
Extraordinary Chambers in the Courts of Cambodia (the “ECCC”,

Noting the Law on the Establishment of the Extraordinary Chambers in the Courts of
Cambodia, dated 27 October 2004 (the “ECCC Law”),

Noting the ongoing judicial investigation against NUON Chea (88 1) and other

Charged Persons, relating to charges of Crimes against humanity, Grave breaches
of the Geneva Conventions dated 12 August 1949, Genocide, Murder, Torture
and Religious persecution, offences defined and punishable under Articles 3, 4, 5, 6,
29 (new) and 39 (new) of the ECCC Law, and 209, 210, 500, 501, 503 to 508 of the
1956 Penal Code,

Noting Rules 39, 55(10) and 66 of the ECCC Internal Rules (the “Internal Rules”),

Noting the Co-Investigating Judges’ orders dated 18 December 2009 (D268/2), 21
December 2009 (D180/6), 28 December 2009 (D240/3), 12 January 2010 (D300) and
13 January 2010 (D261/2);

Noting the Co-Investigating Judges’ Order of 25 November 2009 (D235/2) on
extension of the time limit prescribed under Rule 66(1);

Noting the Notice of Conclusion of Judicial Investigation, which was notified to the
parties by the Co-Investigating Judges on 14 January 2010 (D317);

Noting Khieu Samphan’s request, dated 21 January 2010 (D335 — “the Request”), to
postpone the time limit for filing any requests for investigative action from the receipt
of the conclusion of the judicial investigation.

DEFENCE SUBMISSIONS

1. In the Request, the Khieu Samphan Defence requests that: “the 30-day time limit
start to run when Mr KHIEU Samphan has received all the orders and parties’
filings in his two working languages”.

REASONS FOR THE DECISION

2. First, the Co-Investigating Judges observe that the Khieu Samphan Defence
received due notification on 14 January 2010, in all three working languages of
the ECCCC, of our Notice of Conclusion of Judicial Investigation advising the
parties that they had 30 days to request any further investigative action.
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Also, as indicated in the Memorandum in response to leng Thirith’s request for
translation,! translation of the Co-Investigating Judges’ orders into the two
working languages of the Defence is aimed at ensuring that the parties have
adequate time to prepare their defence at trial — which is not the case here — and is
not required before the conclusion of the judicial investigation.

Further, the truncated translation included in the Request misrepresents our Order
on Translation Rights and Obligations of the Parties, which clearly states that
“[r]lemaining case file documents, such as pleadings, internal notes and
correspondence, are not elements of proof for the determination of the trial
chamber and are not therefore covered by the requirement to translate into the
language of the charged person”.*

This having been restated, the Co-Investigating Judges consider that the only
relevant question at this stage of the proceedings is to determine to what extent
failure to provide translation of the documents referred to in the Request is an
obstacle to effective preparation of requests for further investigative action.

As already explained,> where a document exists in Khmer, the Charged Person
has sufficient notice of the nature and content thereof in his own language (it
should be recalled that even during trial in Case 001, the Trial Chamber did not
require translation of any documents which were not relied upon directly by the
Co-Prosecutors or the other parties).

Further, given the unique structure of the defence teams at the ECCC, consisting
of systematic representation by a co-lawyer and legal assistants who are fluent in
Khmer, as well as a designated translator, pursuant to our Order on Translation
Rights and Obligations of the Parties, the international lawyer is afforded the
assistance he or she requires to, if need be, decide whether to make requests for
further actions.#

Finally, international case-law has recognised that in certain circumstances, a
sight translation (as opposed to a full translation) may suffice to guarantee respect
for the rights of the defence.

However, due note is taken of the Defence’s submission that some orders had not
been notified in Khmer or in French by the time the Notice of Conclusion of
Judicial Investigation was issued. This discrepancy — stemming from the fact that
the Translation Unit is overstretched, because it has to deal with simultaneous
requests from several organs of the Court — warrants an extension of the time

1 D249/2, Ieng Thirith’s Request for Translation of Evidentiary Material, 14 December2009, 3"
paragraph.

2 A190, Order on Translation Rights and Obligations of the Parties, 19 June 2008, para. C.3

3 D249/2, Response to Ieng Thirith’s Request for Translation of Evidentiary Material, 14
December 2009, para. 3.

* Ibid., para. 6.

5 See A190/1/20, ECCC Pre-Trial Chamber, Decision on Khieu Samphan’s Appeal against the
Order on Translation Rights and Obligations of the Parties, 20 February 2009, para. 47 and
footnote 36.
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limit. However, the extension cannot go beyond the moment when the decision is
available in Khmer, according to the principles recalled at paragraphs 6 and 7
above.

10. In view of all the foregoing, since a Khmer translation of the Orders referred to in
the Request are has been available since 2 February, the 30-day time limit for the
Khieu Samphan Defence to request any further investigative action shall start to
run from that date.

FOR THESE REASONS, THE CO-INVESTIGATING JUDGES

Grant the Request as stated in paragraph 9 of this Order.

Done in Phnom Penh, on 3 February 2010
SRS YRS BHTE
9 N

Co- Investigating Judges
co-juges d’instruction

[signed] [signed]
Marcel LEMONDE Mg ﬁs‘?j‘h
o 1
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