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10.

Note: All authorities are excerpts unless otherwise indicated by an asterisk (*)

ECCC DOCUMENTS

Core Documents

Agreement Between the United Nations and the Royal Government of Cambodia
Concerning the Prosecution under Cambodian Law of Crimes Committed During the
Period of Democratic Kampuchea, signed 6 June 2003 (entered into force 29 April 2005),
(“UN-RGC Agreement”), Art. 3(2)(b)

Law on the Establishment of Extraordinary Chambers in the Courts of Cambodia for the
Prosecution of Crimes Committed During the Period of Democratic Kampuchea, 10

August 2001, with inclusion of amendments as promulgated on 27 October 2004
(NS/RKM/1004/006), (“ECCC Law”), Art. 9 new, Art. 2.

Extraordinary Chambers of the Courts of Cambodia, Internal Rules (Rev. &), as revised
on 3 August 2011.

Documents on the Case File

Supreme Court Chamber

CF001-F28 Appeal Judgment, 3 February 2012 at paras. 15, 96.
Trial Chamber

E313 Judgment, 7 August 2014 at paras. 13-14, 691, 15, 22.

E100/6 Decision on the Applicability of Joint Criminal Enterprise, 12 September 2011 at
paras. 15, 22, 26, 28, 29, 30-35, 37-38.

E1/240.1 Transcript, 30 July 2014 at pp. 33-34 at 10:12:15.

E188 Judgment, 26 July 2010 at para. 511.
Pre-Trial Chamber

D97/17/6 Decision on the Appeals Against the Co-Investigating Judges Order on Joint
Criminal Enterprise (JCE), 20 May 2010 at paras. 69, 72, 77-88.
Office of the Co-Investigating Judges

D97/13 Order on the Application at the ECCC of the Form of Liability Known as Joint
Criminal Enterprise, 8 December 20009.
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1.

12.

13.

14.

15.

16.

17.

18.

19.

CAMBODIAN LAW

Criminal Code of 1929 and Criminal Code of 1956, arts. 145, 225, 231, 505. - Authority
1.*

INTERNATIONAL LAW

International Conventions

Agreement Between the United Nations and the Royal Government of Cambodia
Concerning the Prosecution under Cambodian Law of Crimes Committed During the
Period of Democratic Kampuchea, signed 6 June 2003 (entered into force 29 April 2005),
(“UN-RGC Agreement”), art. 3(2)(b) - Authority 2.

Charter of the International Military Tribunal for the Far East, 19 January 1946, art. 5. -
Authority 3.

Control Council Law No. 10 on the Punishment of Persons Guilty of War Crimes, Crimes
Against Peace and Against Humanity, 20 December 1945, art. I, 2. - Authority 4.*

London Charter of the International Military Tribunal, 8 August 1945, art. 6. — Authority
5.%

UN General Assembly Resolution 95 (I), 1946, Affirmation of the Principles of
International Law Recognized by the Charter of the Nuremberg Tribunal, p. 188. —

Authority 6.

Rules and Statutes of International Courts and Tribunals

International Criminal Tribunal for the Former Yugoslavia (“ICTY”)

Statute of the International Criminal Tribunal for the Former Yugoslavia, 25 May 1993,
amended 7 July 2009, art. 7(1). — Authority 7.

International Criminal Tribunal for Rwanda (“ICTR”)

Statute of the International Criminal Tribunal for Rwanda, 8 November 1994, amended
16 December 2009, art. 6(1). — Authority 8.

Special Court for Sierra Leone (“SCSL”)

Statute of the Special Court for Sierra Leone, 16 January 2002, art. 6(1). — Authority 9.*
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20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31

Jurisprudence of the International Court of Justice

Fisheries Case (United Kingdom v. Norway), Judgment, 18 December 1951, 1.C.J.
Reports at p. 138. - Authority 10.

Fisheries Jurisdiction Case (United Kingdom of Great Britain and Northern Ireland v
Iceland), Merits, Judgment, 25 July 1974, 1.C.J. Reports 1974 at pp. 50, 52. (Joint
Separate Opinion of Judges Forster, Bengzon, Jimenez de Arechaga, Nagendra Singh and

Ruda). - Authority 11.

Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v. United
States of America), Merits, Judgment, 27 June 1986, 1.C.J. Reports 1986 at p. 98. -

Authority 12.
Note that there is no Authority 13.

The Gulf of Maine Case concerning the Delimitation of Maritime Boundary in the Gulf of
Maine Area, (United States of America v. Canada, Merits, Judgment, 12 October 1984,
L.C.J. Reports 1984 at para. 111. - Authority 14.

The North Sea Continental Shelf Cases, (Germany v. the Netherlands and Denmark),
Merits, Judgment, 20 February 1969, 1.C.J. Reports 1969 at p. 44. - Authority 15.

Jurisprudence of the European Court of Human Rights (“ECtHR”)

Case of Kokkinakis v. Greece (1993), Judgment (ECtHR), 25 May 1993 at para. 52. -
Authority 16.

Case of S.W. v. The United Kingdom, Judgment (ECtHR), 22 November 1995 at paras.
35, 36. — Authority 17.

Case of Streletz, Kessler and Krenz v. Germany, Judgment (ECtHR), 22 March 2001 at
para. 49. - Authority 18.

Jurisprudence of the International Criminal Tribunal for the former Yugoslavia

Prosecutor v. Tihomir Blaski¢, Case No. IT-95-14-A, Judgment (Appeals Chamber), 29
July 2004 at para. 33. - Authority 19.

Prosecutor v. Radoslav Brdanin, Case No. IT-99-36, Decision on Motion for Acquittal
Pursuant to Rule 98bis (ICTY Trial Chamber), 28 November 2003 at para. 23. —

Authority 20.

Prosecutor v. Radoslav Brdanin, Case No. [T-99-36-A, Appeal Judgment, 3 April 2007
at para. 448. - Authority 21.
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32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44,

Prosecutor v. Zejnil Delali¢ et al., Case No. IT-96-21-T, Judgment (Trial Chamber II
quarter), 16 November 1998 at para. 405. — Authority 22.

Prosecutor v. Zejnil Delali¢ et al., Case No. [T-96-21-T, Judgment (Appeals Chamber),
20 February 2001 at para. 173. — Authority 23.

Prosecutor v. Anto Furundzija, Case No. [T-95-17/1-T, Judgment (Trial Chamber), 10
December 1998 at para. 184. - Authority 24.

Prosecutor v. Stanislav Gali¢, Case No. IT-98-29-A, Judgment (Appeals Chamber), 30
November 2006 at para. 6. - Authority 25.

Prosecutor v. Enver HadZihasanovi¢ et al., Case No. IT-01-47-PT, Decision on Joint
Challenge to Jurisdiction (Trial Chamber), 12 November 2002 at paras. 58, 62. —

Authority 26.

Prosecutor v. Enver HadZihasanovi¢ et al., Case No. IT-01-47-AR72, Decision on
Interlocutory Appeal Challenging Jurisdiction in Relation to Command Responsibility
(Appeals Chamber), 16 July 2003 at para. 34. — Authority 27.

Prosecutor v. Ramush Haradingj et al., Case No. [T-04-84-T, Judgment (Trial Chamber
I), 3 April 2008 at paras. 137-138. - Authority 28.

Prosecutor v. Radislav Krsti¢, Case No. IT-98-33, Judgment (Trial Chamber), 2 August
2001 at paras. 610-614. — Authority 29.

Prosecutor v. Radislav Krsti¢, Case No. IT-98-33-A, Judgment (Appeals Chamber), 19
April 2004 at para. 151. - Authority 30.

Prosecutor v. Zoran Kupreski¢ et al.,, Case No. IT-95-16-A, Judgment (Appeals
Chamber), 23 October 2001 at para. 22. - Authority 31.

Prosecutor v. Miroslav Kvocka et al., Case No. IT-98-30/1-A, Judgment (Appeals
Chamber), 28 February 2005 at para. 83. — Authority 32.

Prosecutor v. Fatmir Limaj et al., Case No. IT-03-66-T, Judgment (Trial Chamber II), 30
November 2005 at para. 511. — Authority 33.

Prosecutor v. Milan Marti¢, Case No. IT-95-11-A, Judgment (Appeals Chamber), 8
October 2008 at para. 83. — Authority 34.
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45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

55.

56.

Prosecutor v. Milan Milutinovié¢, Case No. IT-99-37-AR72, Decision on Dragoljub
Ojdani¢’s  Motion Challenging Jurisdiction — Joint Criminal Enterprise (Appeals
Chamber), 21 May 2003 at para. 42. - Authority 35.

Prosecutor v. Vujadin Popovi¢ et al., Case No. IT-05-88, Judgment (Trial Chamber), 10
June 2010 at paras. 1021, 1030-1032. — Authority 36.

Prosecutor v. Milomir Stakié¢, Case No [T-97-24, Judgment (ICTY Trial Chamber), 31
July 2003 at para. 436. — Authority 37.

Prosecutor v. Milomir Staki¢, Case No. IT-97-24-A, Judgment (Appeals Chamber), 22
March 2006 at paras. 7, 98, 101, 233-234. - Authority 38.

Prosecutor v. Dusko Tadié, Case No. IT-94-1-A, Judgment (Appeals Chamber), 15 July
1999 at paras. 189, 191, 195-228, 232, 247, 288 and fns. 285, 286, 287, 289, 291. -

Authority 39.

Prosecutor v. Mitar Vasiljevi¢, Case No. [T-98-32, Judgment (Appeals Chamber), 24
February 2004 at para. 99. — Authority 40.

Jurisprudence of the International Criminal Tribunal for Rwanda

Prosecutor v. Jean-Paul Akayesu, Case No. I[CTR-96-1-A, Judgment (Appeals Chamber),
1 June 2001 at paras. 18, 19, 21, 22, 25, 28. — Authority 41.

Prosecutor v. Edouard Karemera et al., Case No. ICTR-98-44-T, Decision on the
Preliminary Motions by the Defence of Joseph Nzirorera, Edouard Karemera, Andre
Rwamakuba and Matheieu Ngirumpatze Challenging Jurisdiction in Relation to Joint
Criminal Enterprise (Trial Chamber III), 11 May 2004 at para. 43. - Authority 42.

Prosecutor v. Edouard Karemera et al., Case Nos. ICTR-98-44-AR72.5, ICTR-98-44-
AR72.6, Decision on Jurisdictional Appeals: Joint Criminal Enterprise (Appeals
Chamber), 12 April 2006 at para. 13. — Authority 43.

Prosecutor v. Edouard Karemera et al.,, Case No. ICTR-98-44-T, Judgment (Trial
Chamber), 2 February 2012 at paras. 75, 1476-1477, 1482. - Authority 44.

Prosecutor v. Edouard Karemera et al., Case No. ICTR-98-44-A, Judgment (Appeals
Chamber), 29 September 2014 at para. 623. - Authority 45.

Prosecutor v. Elizaphan Ntakirutimana et al., Cases Nos. I[CTR-96-10-A and ICTR-96-
17-A, Judgment (Appeals Chamber), 13 December 2004 at paras. 461- 484. - Authority
46.
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57.

58.

59.

60.

6l.

62.

63.

64.

65.

66.

Jurisprudence of the Special Court for Sierra Leone

Prosecutor v. Alex Tamba Brima et al., Case No. SCSL-04-16-T, Decision on Defence
Motions for Judgment of Acquittal Pursuant to Rule 98 (Trial Chamber), 31 March 2006
at paras. 308-326. - Authority 47.

Prosecutor v. Alex Tamba Brima et al., Case No. SCSL-2004-16-A, Judgment (Appeals
Chamber), 22 February 2008 at paras. 73-76, 87. - Authority 48.

Special Tribunal for L.ebanon

STL-11-01/T Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy,
Homicide, Perpetration, Cumulative Charging (Appeals Chamber), 16 February 2011 at

para. 245. — Authority 49.

Jurisprudence of the International Military Tribunal at Nuremberg

The Trial of German Major War Criminals. Proceedings of the International Military
Tribunal sitting at Nuremberg, Germany, Part 22, 22 August — 1 October 1946 (“IMT
Judgment”) at pp. 461, 515, 522. - Authority 50.

Trial of the Major War Criminals before the International Military Tribunal, Vol. 1,
Judgment, 14 November — 1 October 1946 (“Speer Case”) at pp. 331, 332, 333. —

Authority 51.

Jurisprudence of the Military Tribunals under
Control Council L.aw Number 10

Decisions of the Supreme Court for the British Zone, Vol. 11, Decision against Sch. et al.,
20 April 1949 (“Sch. Case”) at pp. 11-15 (German) or para. 3.1 (English). - Authority
52.

Law Reports of Trials of War Criminals, Vol. 1, Outline of the Proceedings and Notes
(British Military Court for the Trial of War Criminals, Essen) 1947 (“Essen Lynching
Case”) at pp. 89, 90, 91. - Authority 53.*

Law Reports of Trials of War Criminals, Vol. XI, Outline of the Proceedings and Notes
(British Military Court for the Trial of War Criminals, Elten), 1949 (“Trial of Hans
Renoth and Three Others™) at p. 76. — Authority 54.

Review Proceedings of General Military Court in the case of US v. Martin Gottfried
Weiss et al. of the recommendation of the Staff Judge Advocate (1945) at p. 141. -

Authority 55.

Trials of War Criminals before the Nuremberg Military Tribunals under Control Council
Law No. 10, Vol. V, Judgment (United States Military Tribunal II), October 1946 — April
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67.

68.

69.

70.

71.

72.

1949 (“Pohl Case”) at pp. 193-1273, 1047, 1041, 1042. — Authority 56.

Trials of War Criminals before the Nuremberg Military Tribunals under Control
Council Law No. 10, Vol. V, Opinion and Judgment (United States Military Tribunal II),
October 1946 — April 1949 (“RuSHA Case”) at pp. 1 — 192. — Authority 57.

Trials of War Criminals before the Nuremberg Military Tribunals under Control Council
Law No. 10, Vol. IV, Opinion and Judgment (United States Military Tribunal II-A),
October 1946 — April 1946 (“Einsatzgruppen Case™) at pp. 427-433, 526. — Authority
58.

Jurisprudence of the Temporary Courts Martial at Batavia

The Queen v. Shoichi lkeda, No. T2A/1947, Translated Judgment Summary (The
Temporary Court Martial [ Temporaire Krijgsraad] in Batavia), 30 March 1948 (“Batavia

Judgment summary”) at pp. 1, 7, 8, 10, 11. — Authority 59.

Reports of the International Law Commission

Michael Wood, Special Rapporteur, Second Report on Identification of Customary
International Law, 66™ Session, UN Doc A/CN/.4/672 (22 May 2014) at p. 38 and fn.

174. - Authority 60.

Report of the International Law Commission on the Work of its Forty-Eighth Session (6
May—26 July 1996) at pp. 19, 21. — Authority 61.

Reports of international non-governmental organisations

International Law Association, Committee on Formation of Customary (General)
International Law, “Final Report of the Committee,; Statement of Principles Applicable to
the Formation of General Customary International Law” (2000) at pp. 24, 25.-—

Authority 62.
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DOMESTIC LEGISLATION, JURISPRUDENCE
AND PARLIAMENTARY PROCEEDINGS

Australia
73. Crime Code Act of 1899, Queensland, ss. 8, 302(2). — Authority 63.

74. Criminal Code Act Compilation Act of 1913, Western Australia, s. 279. — Authority 64.
75. Criminal Code Act of 1902, Western Australia, s. 8. — Authority 65.

76.  Criminal Code Act of 1924, Tasmania, ss. 4, 157(1)(c). — Authority 66.

77.  Brennanv. The King (1936) 55 CLR 253. — Authority 67.*

78.  Johns v. R (1980) 143 CLR 108. — Authority 68.*

79.  Rv. Solomon [1959] Qd R 123. — Authority 69.

80.  Rv. Surridge (1942) 42 SR (NSW) 278. — Authority 70.

81.  Rv. Vandine [1970] 1 NSWR 252. — Authority 71.

82.  Stuartv. The Queen (1974) 4 ALR 545. — Authority 72.*

Austria
83.  Penal Act of 1852 and 1945, as amended to 1965, ss. 1, 126, 195. — Authority 73.

Bangladesh
84.  Penal Code of 1860, ss. 34, 111, 149. — Authority 74.

Bermuda
85. Criminal Code Act 1970, s. 28. — Authority 75.

Botswana
86.  Penal Code of 1964, ss. 22, 23. — Authority 76.

Canada
87.  Criminal Code of 1893, s. 61(2) . — Authority 77.
88.  Cathrov. The Queen [1956] SCR 101. — Authority 78.*
89.  Rv. Guay & Guay [1957] OR 120. — Authority 79.*
90.  Rv. LeBlanc (1948) 92 CCC 47. — Authority 80.
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91.

92.

93.

94.

9s.
96.

97.
98.

99.

100.

101.

102.

103.

R v. Silverstone [1931] OR 50. — Authority 81.*

Egypt
Penal Code of 1937, art. 43. — Authority 82.

Ethiopia
Penal Code of 1957, s. 35(3). — Authority 83.

Fiji
Penal Code 1970, s. 22. — Authority 84.

France
Penal Code of 1810, arts. 97, 265, 266, 313. — Authority 85.
Cour de Cassation, Chambre Criminelle, Judgment, 7 December 1966. — Authority 86.*

Germany
Criminal Code of 1871, art. 82. — Authority 87.
Decision of the Federal Court of Justice of Germany, BGH 17.03 (1967) Az.: 4StR 33/67.

— Authority 88.*
Decision of the Federal Court of Justice of Germany, BGH 11.05 (1971) Az.:VI ZR

211/69. — Authority 89.*
Judgment of the Imperial Court of Justice, RGSt 44. 321 (2 February 1911). - Authority
90.
Ghana
Penal Code of 1960, s. 21. — Authority 91.

Greece
Penal Code of 1950, arts. 45, 189(1). — Authority 92.

India
Penal Code of 1860, ss. 34, 149. — Authority 93.
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104.
105.
106.

107.

108.
109.
110.

111.
112.
113.
114.

115.

116.

117.

118.
119.
120.

Chikkarange Gowda v. State of Mysore AIR (1956) SC 731. — Authority 94.*
Nanak Chand v. The State of Punjab (1955) SCR (1)1201. — Authority 95.*
Queen v. Sabid Ali (1873) 20 WR 5 Cr. — Authority 96.*

Iraq
Penal Code of 1969, art. 53. — Authority 97.

Israel
Mandatory Criminal Code Ordinance of 1936, s. 24. — Authority 98.

Goldstein v. Attorney General [1954] PD 10, para. 505. — Authority 99.

Yossef Dahan & David Ben Haroush v. State of Israel (1969) 23(i) PD 197. — Authority
100.

Italy
Penal Code of 1930, arts. 110, 116. — Authority 101.
Judgment of the Constitutional Court of Italy, No. 42 (13 May 1965). — Authority 102.*
Judgment of the Court of Cassation, 3 March 1978. — Authority 103.
Judgment of the Court of Cassation, 4 March 1988. — Authority 104.

Japan
Penal Code of 1907, arts. 60, 111, 178(2), 181(1), 240, 241. — Authority 105.

Judgment of the Supreme Court, 12 Keishu 1718 (28 May 1958). — Authority 106.*

Judgment of the Supreme Court, 470 Kei-Ji-Han-Rei-Shu 10 (22 October 1931). —
Authority 107.

Kenya
Penal Code of 1930, ss. 21, 22(1) . — Authority 108.

Dickson Mwangi Munene & Anor v. R [2011] eKLR. - Authority 109.*
Solomon Mungai & Ors v. Republic [1965] EA 363. — Authority 110.
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121.

122.
123.
124.

125.
126.

127.
128.
129.

130.

131.

132.
133.
134.

Malawi
Penal Code of 1930, s. 22. — Authority 111.

Malaysia
Penal Code of 1936, arts. 34, 35. — Authority 112.

Mimi Wong & Anor v. Public Prosecutor [1972] 2 MLJ. — Authority 113.

Public Prosecutor v. Neoh Bean Chye [1975] 1 MLIJ 3. — Authority 114.

New Zealand
Crimes Act of 1961, s 66. — Authority 115.

Rv. Gush [1980] 2 NZLR 92, paras. 94-96 — Authority 116.

Nigeria
Criminal Code Act of 1916, s. 8. — Authority 117.

Digbehin & Ors v. R (1963) All NLR 388. — Authority 118.

Garba v. Hadejia Native Authority (1961) NRNLR 44. — Authority 119.*

Pakistan

Penal Code of 1860, ss. 110, 111. — Authority 120.

Papua New Guinea

Criminal Code Act of 1974, s. 8. — Authority 121.

Philippines
The People of the Philippines v. Acaja (1955) GR No L-7235. — Authority 122.
The People of the Philippines v. Buyco (1950) 47 OG (12th Supp.) 11. — Authority 123.

The People of the Philippines v. Carbonel et al. (1926) GR No. L-24177. — Authority
124.*
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135.

136.
137.
138.
139.

140.
141.
142.

143.

144.
145.
146.
147.
148.
149.
150.
151.
152.
153.
154.

The People of the Philippines v. Del Rosario (1939) 40 OG (3d Supp.) 25. — Authority
125.

The People of the Philippines v. Enriguez (1933) 58 Phil. 536. — Authority 126.*
The People of the Philippines v. Pardo (1947) 45 OG 2023. — Authority 127.*

The People of the Philippines v. Peralta et al. (1968) GR No. L-19069. - Authority 128.*

The People of the Philippines v. Santos (1955) GR No. L-7315. — Authority 129.*

Poland
Penal Code of 1932, article 14(1). — Authority 130.

Penal Code of 1969, articles 7(1), 16. — Authority 131.

Trial of Hauptsturmfiihrer Amon Leopold Goeth, Supreme National Tribunal of Poland,
Cracow, 27th-31st August and 2 - 5 September 1946, UNWCC, Vol. VII at p. 1. —
Authority 132.

Seychelles
Penal Code of 1955, s. 23. — Authority 133.

South Africa
Native Territories’ Penal Code 1886, s. 78. — Authority 134.

Sv. Gaillard 1966 (1) PH H74 (AD) — Authority 135.

Rv. Garnsworthy & Ors 1923 WLD 17, p. 19 — Authority 136.
Rv. Kubuse & Ors 1945 AD 189. — Authority 137.

Rv. Matsitwane & Anor 1942 AD 213. — Authority 138.

Rv. Morela 1947 (3) SA 147 (AD). — Authority 139.

R v. Ndhlangisa & Anor 1946 AD 1101. — Authority 140.*

R v. Ngcobo 1928 AD 372. — Authority 141.

Rv. Sikepe & Ors 1946 AD 1101. — Authority 142.
Sv. Dambalaza & Ors 1964 (2) SA 783 (AD). — Authority 143.
Sv. Nkomo & Anor 1966 (1) SA 831 (AD). — Authority 144.
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155.
156.

157.

158.

159.

160.
161.
162.
163.

164.

165.

166.
167.
168.

South Korea
Criminal Code of 1953, arts. 15, 30, 114(1), 116, 263. — Authority 145.

Judgment of the Supreme Court, Kei-Ji-Han-Rei-Shu 10 (22 October 1931). — Authority
146.

Judgment of the Supreme Court, 98D030 (27 March 1998). — Authority 147.

Soviet Union

Fundamental Principles of the Criminal Legislation of the USSR and the Union-Republics
1924, article 8. — Authority 148.

Criminal Code of 1960, arts. 3, 8,9, 17, 77, 91, 102. — Authority 149.

Sri Lanka
Criminal Code Ordinance of 1883, s. 146. — Authority 150.

Khan v. Ariyadasa (1965) 67 NLR 145 (PC) at paras. 154-155. — Authority 151.

The King v. Abeywickrema et al. (1943) 44 NLR 254 at para. 256. — Authority 152.*

The King v. Sellathurai (1947) 48 NLR 570 at para. 574. — Authority 153.*

Tanzania

Penal Code of 1945, s. 23. — Authority 154.

Thailand
Penal Code of 1956, ss. 59, 86, 213, 340. — Authority 155.

Uganda

Penal Code Act of 1950, s. 20. — Authority 156.
Dracaku s/o Afia v. R [1963] EA 363. — Authority 157.
R v. Dominiko Omenyi s/o Obuka (1943) 10 EACA 81. — Authority 158.

United Kingdom
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169.
170.
171.
172.
173.
174.

175.
176.
177.
178.
179.
180.
181.
182.

183.

184.

185.

186.

R v. Anderson & Morris (1966) 2 QB 110. — Authority 159.

R v. Betts & Ridley (1930) 29 Cox CC 259. — Authority 160.

Rv. Powell & Daniels; Rv. English [1999] AC 1 atp. 14. - Authority 161.

Rv. Smith (1963) 3 All ER 597— Authority 162.

Rv. Swindall & Osborne (1846) 2 Car. & K. 230. — Authority 163.

House of Commons, Justice Committee, “Joint Enterprise: Eleventh Report of Session

2010-12: Volume 17 at paras. 2.4.5.1, 2.4.5.2. — Authority 164.

United States of America

Kansas Criminal Code of 1969, section 21-3205. — Authority 165.

Minnesota Criminal Code of 1963, section 609.05. — Authority 166.

Texas Criminal Code of 1973, section 7.02(b). — Authority 167.

Wisconsin Criminal Code of 1955, section 939.05(2)(c). — Authority 168.

Parkv. Huff 506 F.2d 849 (1975) at paras. 57-59, 75-76. — Authority 169.

Pinkerton v. United States (1946) 328 US640. — Authority 170.*

State v. Moore 580 S.W.2d 747 (1979) at para. 752. — Authority 171.*

State v. Stein 70 NJ 369 (1976). — Authority 172.*

United States v. Decker (1976) 543 F.2d 1102. — Authority 173.*
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Penal Code of 1931, s. 22. — Authority 176.
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Jeane-Marie Henckaerts, “Assessing the Laws and Customs of War: The Publication of
Customary International Humanitarian Law” (2006) 13 Human Rights Brief 2 at p. 9. —
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AUSTRALIA

LEGISLATION AND CASES

(word version of relevant parts of Authorities referred above 75 to 215)
LEGISLATION (“Code States’ — States of the Commonwealth of Australia that have codified
their criminal law)

Crime Code Act 1899 (Queensland), Section 8 Offences committed in prosecution of common
purpose ‘When 2 or more persons form a common intention to prosecute an unlawful purpose in
conjunction with one another, and in the prosecution of such purpose an offence is committed of
such a nature that its commission was a probable consequence of the prosecution of such purpose,

each of them is deemed to have committed the offence.” NOTE:; Identical wording is present within
section 8 of the Criminal Code Act 1902 (Western Australia) and section 4 of the Criminal Code
Act 1924 (Tasmania).

Crime Code Act 1899 (Queensland), Section 302(2) Definition of murder ‘Except as hereinafter
set forth, a person who unlawfully kills another under any of the following circumstances, that is to
say... (2) If death is caused by means of an act done in the prosecution of an unlawful purpose,
which act is of such a nature as to be likely to endanger human life; is guilty of murder....In the
second case it is immaterial that the offender did not intend to hurt any person.” NOTE: Identical
wording is present within section 279 of the Criminal Code Act Compilation Act 1913 (Western
Australia). See also: Criminal Code Act 1924 (Tasmania), Section 157(1)(c).

CASE LAW: ‘COMMON LAW STATES’: (States of the Commonwealth of Australia that
maintain a common law approach): R v. Vandine [1970] 1 NSWR 252 On the facts of that case,
the appellant had agreed with S and M to rob a messenger. During the course of that robbery, the
messenger was killed when struck by M with an iron bar which, within the appellant's knowledge,
M brought to the scene of the crime. The appellant was to be a principal, and was thereby convicted
of murder. Chief Justice Herron stated that; ‘It seems to me to have been a matter for a common-
sense jury to decide whether or not a wounding of the victim with the bar was a consequence of the
conspiracy to rob. It seems to me that there was evidence fit for the jury to consider that the
appellant knew that McCoy had the bar and must have known that it was intended to be used as a
natural consequence if the occasion presented itself to McCoy as necessary to affect their purpose’.
See also: R v. Surridge, Surridge and Harris (1942) 42 SR (NSW) 278.

Johns v. R (1980) 143 CLR 108 NOTE: Post-1975 case that considered the pre-1975 cases of R v
Vandine. Johns, the accused, had participated in a common plan, with two other men, to rob
Morris. Pursuant to the common plan, Johns had driven one of the men, who he had known to be
carrying a loaded gun, to the agreed drop-off location. Johns waited in the car whilst the other men
carried out the robbery, during the course of which Morris was shot. Johns was convicted of
murder by the Supreme Court of New South Wales, and his appeal to the High Court was
dismissed. In rebutting the argument that ‘the participants in a common design are only responsible
for the probable, as distinct from the possible, consequences of execution of the common purpose’,
the High Court held that the scope of the common purpose did extend to the possible consequences
of the criminal venture, but, accepting the test was a subjective one, held that the possible
consequences which could be taken into account were those which were within the contemplation
of the parties to the understanding or arrangement. In reaching such a conclusion the court stated
that ‘the recent decisions in England and New South Wales are against him (the appellant)’,
referring also to a number of authorities in support of the JCE III doctrine.

‘CODE STATES’: Brennan v. The King (1936) 55 CLR 253 The accused, along with three other
men, had ‘arranged to break and enter into a jeweller’s shop, steal jewellery therein, overpower the
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LEGISLATION AND CASES
(word version of relevant parts of Authorities referred above 75 to 215)

caretaker, Whitfield [the deceased], if he resisted, gag him and tie him up’. The accused, whilst a
party to the arrangement (i.e. to the JCE), was only to keep watch outside the shop, ‘in order to
prevent surprise or to be ready to give assistance, whilst the other men were in the shop.” Upon
facing resistance from the caretaker, the other two men attempted to gag him and, during the course
of the struggle, the caretaker was killed. The accused was found guilty of manslaughter. Starke J (at
260-1) interpreted ‘probable consequence’ within section 8 of the Criminal Code Act 1913 to mean
that which ‘a person of average competence and knowledge might be expected to foresee as likely
to follow upon the particular act; though it may be that the particular consequence is not intended
or foreseen by the actor’. In his consideration of section 8, Justice Starke stated further that: ‘The
expression “offence of such a nature that its commission was a probable consequence of the
prosecution of such purpose” fixes on the purpose which there is a common intention to prosecute.
It then takes the nature of the offence actually committed. It makes guilty complicity in that offence
depend upon the connection between the prosecution of the purpose and the nature of the offence.
The required connection is that the nature of the offence must be such that its commission is a
probable consequence of the prosecution of the purpose.’

Stuart v. The Queen (1974) 4 ALR 545 F had taken two drums of petrol into a nightclub and
applied a match to them, thereby causing the death of 15 persons. Whilst the accused was not
present at the club when the fire was lit, it was determined that F’s action had been ‘in execution of
a plan which S had formed and to which F had become a party, having as its object the extortion of
protection money from the owners [of the night club]’. As the Court emphasised, ‘[i]t was no part
of the plan that murder should be committed’. The High Court interpreted the meaning and effect
of both section 8 and section 302(2) of the Criminal Code (Qld). In relation to section 8, Justice
Gibbs stated that ‘[t]he question posed by [section 8] is whether in fact the nature of the offence
was such that its commission was a probable consequence of the prosecution of the common
unlawful purpose and not whether the accused was aware that its commission was a probable
consequence. This was recognized by all the members of this court in Brennan v R.” Further, in
relation to section 8, Justice Gibbs held that ‘[t]he words of s 8 had the effect that if F and S formed
a common intention to prosecute an unlawful purpose in conjunction with one another, and if in the
prosecution of that purpose F committed the offence of murder, and if that offence was of such a
nature that its commission was a probable consequence of the prosecution of such purpose, then S
was deemed to have committed murder.” As to the joint application of sections 302(2) and 8§,
Justice Gibbs concluded that ‘[t]he two sections are not in conflict and have the combined effect
that when two persons form a common intention to prosecute an unlawful purpose, and in the
prosecution of that purpose one does an act which is likely to endanger human life, and in fact
causes death, and the nature of that crime was such that its commission was a probable
consequence of the prosecution of the purpose, the other is deemed to have committed the offence
of murder.’

R v. Solomon [1959] Qd R 123 (considered by the High Court in Stuart v The Queen [above])
Justice Philip (at 129) stated that ‘section [s 8] extends the criminal responsibility of persons who
have made a concert to commit an offence. They are responsible not only for the concerted — the
willed — offence, but also for such offences — but only such offences — as are objectively the
probable consequence of the prosecution of the concert.’

AUSTRIA

LEGISLATION: Austrian Penal Act 1852 and 1945 (as amended to 1965), Section 1 Evil
intent ‘Evil intent is required for any felony. However, evil intent obtains not only when before or
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LEGISLATION AND CASES

(word version of relevant parts of Authorities referred above 75 to 215)
at the time of the harmful act or omission the felon deliberated and decided on the very evil which
is the consequence of the felony, but also when for a different evil purpose an act is committed or
omitted which commonly causes, or at least can easily cause, the harm which occurred.’

Section 126 /[Rape]/ Punishment [Aggravating impact of unintended criminal results —
responsibility for crimes beyond the scope of the original intention/plan] ‘The penalty for rape is
severe imprisonment of between five and ten years. If the violence resulted in a serious harm to the
victim with respect to her health or even her life, then the penalty shall be extended to a period of
from ten to twenty years. If the felony caused the death of the victim, then there shall be severe
imprisonment for life.’

Section 195 [Robbery] Punishment Criminal responsibility for consequences beyond the scope of

the original plan ‘If in the course of the robbery someone was wounded or harmed so that he
suffered a severe bodily injury (section 152) as a result or if someone was put into a state of
distress by continuous mishandling or dangerous threatening, then everyone who participated
therein shall be punished by life-long severe imprisonment.’

BANGLADESH

LEGISLATION: Penal Code 1860, Section 34 Acts done by several persons in furtherance of

common intention ‘When a criminal act is done by several persons, in furtherance of the common
intention of all, each of such persons is liable for that act in the same manner as if it were done by
him alone.”

Section 149 Every member of unlawful assembly guilty of offence committed in prosecution of

common object ‘If an offence is committed by any member of an unlawful assembly in prosecution
of the common object of that assembly, or such as the members of that assembly knew to be likely
to be committed in prosecution of that object, every person who, at the time of the committing of
that offence, is a member of the same assembly, is guilty of that offence.’

Section 111 Liability of abettor when one act abetted and different act done ‘When an act is
abetted and a different act is done, the abettor is liable for the act done, in the same manner and to
the same extent as if he had directly abetted it: Provided the act done was a probable consequence
of the abetment, and was committed under the influence of the instigation, or with the aid or in
pursuance of the conspiracy which constituted the abetment’ llustration (c) ‘A instigates B and C
to break into an inhabited house at midnight for the purpose of robbery and provides them with
arms for that purpose, B and C break into the house, and being resisted by Z, one of the inmates,
murder Z. Here, if that murder was the probable consequence of the abetment. A is liable to the
punishment provided for murder.’

BERMUDA

LEGISLATION: Criminal Code Act 1970, Section 28 Offences committed in prosecution of

common purpose ‘When two or more persons form a common intention to prosecute an unlawful
purpose in conjunction with one another, and in the prosecution of such purpose an offence is
committed of such a nature that its commission was a probable consequence of the prosecution of
such purpose, then each of such persons is deemed to have committed the offence.’
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BOTSWANA

LEGISLATION AND CASES

(word version of relevant parts of Authorities referred above 75 to 215)
LEGISLATION: Penal Code 1964, Section 22 Offences committed by joint offenders in
prosecution of common purpose ‘When two or more persons form a common intention to prosecute
an unlawful purpose in conjunction with one another and in the prosecution of such purpose an
offence is committed of such a nature that its commission was a probable consequence of the

prosecution of such purpose, each of them is deemed to have committed the offence.’

Section 23 Counselling another to commit an offence (1) ‘When a person counsels another to
commit an offence, and an offence is actually committed after such counsel, it is immaterial
whether the offence actually committed is the same as that counselled or a different one, provided
in either case that the facts constituting the offence actually committed are a probable consequence
of carrying out the counsel. (2) The person who gave counsel is deemed to have counselled the
other person to commit the offence actually committed by him.”

CAMBODIA

LEGISLATION: Criminal Code 1929 and Criminal Code 1956, Article 145 There is a plurality
of authors when it is established that at least two persons agreed to commit an offence, either as co-
authors or as accomplices by aid and abetting,

Article 231 If one or several crimes mentioned by articles 204, 222 and 225* would have been
perpetrated or solely attempted by a band, death penalty will be applied to all the participants of the
band and to those who have been caught on the spot of the seditious meeting, without distinction,
will be punished by the same sentences, although non having been caught on the spot, whoever
would have led the sedition or would have held any position within the band or any post of
command.

*Article 225 An attack whose purpose will be either to incite civil war by arming or paying people
to arm themselves against each other, or to bring devastation, massacre and looting, in one or in
many communes, shall be punishable by death.

Article 505 Intent to cause death shall be presumed when a lethal weapon is used to commit the
assault. It may also be inferred, inter alia, from the sheer violence of the assault, the number of
wounds inflicted or the vulnerability of the part of the victim's body that is assaulted.

CANADA

LEGISLATION: Criminal Code 1893, Section 61(2) ‘If several persons form a common
intention to prosecute any unlawful purpose, and to assist each other therein, each of them is a party
to every offence committed by anyone of them in the prosecution of such common purpose, the
commission of which offence was, or ought to have been known to be a probable consequence of
the prosecution of such common purpose.’

CASE LAW: R v. Silverstone [1931] O.R. 50 The accused was involved in a gang fight in which
someone was killed. It was unclear who struck the fatal blow. The fight was held to be the result of
a common plan. The court held that the fighters, ‘formed a common intention to prosecute an
unlawful purpose, and to assist each other therein,” and if an offence were committed by one of
them in the prosecution of such common purpose, and the commission of such offence was, or
ought to have been known to be a probable consequence of the prosecution of such common
purpose, the prisoner might be found guilty as if he had struck the blow. See also: R v LeBlanc
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(word version of relevant parts of Authorities referred above 75 to 215)
(1948) 92 C.C.C47.

Cathro v. The Queen [1956] SCR 101 The appellant and another formed a common purpose to rob
a storekeeper with as much force as was required to overcome his resistance. During the robbery
the storekeeper was restrained and suffocated. Both men were charged with murder. The court held
that if the two had formed a common intention to rob the storekeeper and while assisting each other
in that robbery the other murdered the storekeeper, ‘the appellant would be a party to the offence of
murder if the commission thereof was, or ought to have been known by him to be a probable
consequence of the prosecution of such robbery.” See also: R v Eli Guay & Christina Guay
[1957] OR 120-139,

EGYPT

LEGISLATION: Penal Code 1937, Article 43 ‘A person who joins in committing a crime shall
receive its punishment, even if it is not the one he premeditated to commit, once the crime that is
actually committed has been a potential result of instigation, agreement, or the assistance taking
place.’

ETHIOPIA

LEGISLATION: Penal Code 1957, Section 35(3) Collective Offences “When the person who
committed the offence went beyond what was intended by the instigator the latter shall be liable to
punishment only for the offence he intended or could foresee.’

F1JI

LEGISLATION: Penal Code 1970, Section 22 Offences committed by joint offenders in
prosecution of common purpose ‘When two or more persons form a common intention to prosecute
an unlawful purpose in conjunction with one another, and in the prosecution of such purpose an
offence is committed of such a nature that its commission was a probable consequence of the
prosecution of such purpose, each of them is deemed to have committed the offence.’

FRANCE

Legislation: Penal Code 1810, Article 313 ‘If the crimes and delicts, provided for in the present
and preceding sections, have been committed in a seditious assembly, with rebellion, or pillage,
they are imputable to the chiefs, authors, instigators, and inciters of such assembly, rebellion, or
pillage; who shall be punished as guilty of such crimes or delicts, and condemned to the same
penalties as are awarded against those who have personally committed them.’

Article 97: ‘In the cases where one or more of the crimes mentioned in articles 86, 87, and 91,
shall have been effected or only attempted by a band, the penalty of death, with confiscation of
property, shall be inflicted, without distinction of degrees, on all the individuals making a part of
the band, and who shall have been seized upon the spot of the seditious assembly. Whoever shall
have directed the sedition, or shall have exercised any function or command in the band, shall be
punished with the same penalties, though he has not been seized upon the spot.”

Article 265: ‘Every association of malefactors against persons or property, is a crime against the
public peace.’

Article 266: ‘This crime is committed by the mere fact of the organization of bands, of
correspondence between such bands, or their chiefs or commanders, or of making agreements to
render any account, or make any distribution or division of the profits of delinquency.’

GERMANY

LEGISLATION: Criminal Code 1871, Article 82 ‘In the case of a joint criminal enterprise
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(word version of relevant parts of Authorities referred above 75 to 215)
aiming to treason, all acts in the furtherance of the common plan must be taken into consideration.’

Decision of the Federal Court of Justice of Germany, BGH 17.03 (1967) Az.: 4StR 33/67 The
court held that, ‘[a]s the defendants agreed on their common plan in a fully responsible state, they
will be considered responsible for all crimes done in the natural furtherance of this plan due to the
actio libera in causa principle.’

Decision of the Federal Court of Justice of Germany, BGH 11.05 (1971) Az.:VI ZR 211/69
Involved a scenario where youths were throwing rocks at each other. The court held that all the
participants were liable for the injury that one of them received even if that injury had not been
directly intended. Such a finding was premised on the fact that it was foreseeable and the risk of
such injuries had been taken.

See also “Section C: JCE Il liability was firmly established in customary international law after
the Second World War " in Appeal Brief.

GHANA

LEGISLATION: Penal Code 1960, Section 21 Cases where one crime is abetted and a different
crime is committed (1) ‘“Where a person abets a particular crime, or abets a crime against or in
respect of a particular person or thing and the person abetted actually commits a different crime, or
commits the crime against or in respect of a different person or thing, or in a manner different from
that which was intended by the abettor, the following provisions shall have effect - (a) if it appears
that the crime actually committed was not a probable consequence of the endeavour to commit, nor
was substantially the same as the crime which the abettor intended to abet, nor was within the
scope of the abetment, the abettor shall be punishable for his abetment of the crime which he
intended to abet in the manner provided by this Chapter with respect to the abetment of crimes
which are not actually committed; and (b) in any other case, the abettor shall be deemed to have
abetted the crime which was actually committed, and shall be liable to punishment accordingly. (2)
If a person abets a riot or unlawful assembly with the knowledge that unlawful violence is intended
or is likely to be used, he is guilty of abetting violence of any kind or degree which is committed by
any other person in executing the purposes of the riot or assembly, although he did not expressly
intend to abet violence of that kind or degree.” Illustration - Subsection (2) Persons assemble
together for the purpose of breaking open a prison and releasing a prisoner by force. Some of them
are armed ‘If murder is committed by one of these in breaking open the prison, all persons,
whether armed or not, who took part in or otherwise abetted the breaking open the prison, are
guilty of abetting murder, if they knew that arms were carried and were intended or likely to be
used.”

GREECE

LEGISLATION: Penal Code 1950, Article 27 (Intent) ‘(1)...who wilfully conducts her/himself so as to
give rise to an offense, the statutory defined elements of a crime, or one who by her/his conduct shows their
approval of them, acts intentionally. (2) If a statute requires knowledge of a certain particular as an element,
conditional intent shall not suffice; if the law requires that the act be committed for the purpose of causing a
certain harm, the perpetrator must have intended to cause that harm.’

Article 45 (Co-principals) “If several persons jointly commit an offense, each one shall be
punished as a principal.’

Article 189(1) (Disturbance of the peace) ‘One who participates in the public assembly of a crowd
which by collective force commits acts of violence upon persons or property or unlawfully enters
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houses, buildings, or other immovable property of others shall be punished by imprisonment for not
more than two years.’

LEGAL SCHOLARSHIP: I. Anagnostopoulos & K. Magliveras, ‘Criminal Law in Greece’ in
F. Verbruggen & V. Franssen (eds.) International Encyclopaedia of Laws, (The Hague:
Kluwer Law International 2000), para. 87. Found that Article 27(1) recognised three types of
intent (dolus): 1. Direct intent; the principal intends the harm caused by her/his illegal behaviour; 2.
Indirect intent: the principal intends another form of harm, but recognizes the criminal act as a
necessary consequence of her/his act, but nevertheless accepts it; and 3. Indirect intent; the
principal is aware of the probable materialization of constitutive elements of a crime as a result of
her/his action, but nevertheless accepts it.

INDIA

LEGISLATION: Penal Code 1860, Section 34 Acts done by several persons in furtherance of

common intention ‘When a criminal act is done by several persons in furtherance of the common
intention of all, each of such persons is liable for that act in the same manner as if it were done by
him alone.”

Section 149 Every member of unlawful assembly guilty of offence committed in prosecution of

common object ‘If an offence is committed by any member of an unlawful assembly in prosecution
of the common object of that assembly, or such as the members of that assembly knew to be likely
to be committed in prosecution of that object, every person who, at the time of the committing of
that offence, is a member of the same assembly, is guilty of that offence.’

CASE LAW: Nanak Chand v The State Of Punjab (1955) The court stated that, ‘[e]ven if the
offence committed was not in direct prosecution of the common object of the assembly, it would
yet fall under s. 149 if it could be shown that the offence was such as the members knew was likely
to be committed. The expression ‘know’ does not mean a mere possibility, such as might or might
not happen.” The court noted that, ‘if the offence committed by that person is in prosecution of the
common object of the unlawful assembly or such as the members of that assembly knew to be
likely to be committed in prosecution of the common object, every member of the unlawful
assembly would be guilty’. See also: Queen v Sabid Ali (1873) 20 WR 5 Cr; Chikkarange Gowde v
State of Mysore AIR (1956) SC 731.

IRAQ

LEGISLATION: Penal Code 111 of 1969, Article 53 ‘A party to an offence, whether as principal
or accessory, is only punishable by the penalty for the offence that has actually been committed
even though he did not intend to commit the offence, as long as the offence that is committed is the
probable consequence of his participation in it.’

ISRAEL

LEGISLATION: Mandatory Criminal Code Ordinance 1936, Section 24 ‘When two or more
persons form a common intention to prosecute an unlawful purpose in conjunction with one
another, and in the prosecution of such purpose any offence or offences is or are committed of such
a nature that the commission is a probable consequence of the prosecution of such purpose, each of
such persons being present at the commission of any of such offences is deemed to have committed
the offence or offences committed.’

CASE LAWV: Yossef Dahan & David Ben Haroush v. State of Israel (1969) 23(i) PD, 197 The
two defendants had undertaken to commit a bank robbery. During the robbery Haroush
accidentally fired his gun and, under the pressure of the situation, the defendants decided to

Co-Prosecutors’ Appeal Against the Judgment in Case 002/001 — Table of Authorities Page 24 of 36

F11.1



01040284

LEGISLATION AND CASES

(word version of relevant parts of Authorities referred above 75 to 215)
leave. While he was withdrawing, but after Haroush had already exited, Dahan shot and
killed the bank manager. The Supreme Court found both offenders guilty of murder on the
basis of section 24. See also: Goldstein v. Attorney General [1954] PD 10, 505 (citing with
approval Pinkterton v. US 328 US [1946] 460) and referring to the principle of ‘solidarity of
responsibility of co-conspirators’

ITALY

LEGISLATION: Penal Code 1930, Article 110 ‘When more than one person participate in the
same crime, each of them is subject to the punishment [prescribed by the law for that crime], under
the conditions specified in the following articles.’

Article 116 If the crime that was committed is different from the one intended by one of the co-
perpetrators, this co-perpetrator will be responsible for it if the crime is a consequence of his act or
omission. If the crime committed is more serious than the one intended, the sentence for the person
who intended the lesser crime will be diminished.

JAPAN

LEGISLATION: Penal Code 1907, Article 60 “Two or more persons who commit a crime in
joint action are all principals.’

Article 181(1) A person who commits a crime proscribed under Article 176 [forcible indecency],
paragraph 1 of Article 178 [quasi forcible indecency] or an attempt of the above-mentioned crimes
and thereby causes the death or injury of another shall be punished by imprisonment with work for
life or for a definite term of not less than 3 years. (2) A person who commits a crime proscribed
under Article 177 [rape], paragraph 2 of Article 178 [quasi rape] or an attempt of the above-
mentioned crimes and thereby causes the death or injury of another shall be punished by
imprisonment with work for life or for a definite term of not less than 5 years.(3) A person who
commits a crime prescribed for in Article 178(2) [rape] or an attempt of the above-mentioned
crimes and thereby causes the death or injury of another shall be punished by imprisonment with
work for life or for a definite term of not less than 6 years.

Article 240 ‘When a person who has committed the crime of robbery causes another to suffer
injury at the scene of the robbery, the person shall be punished by imprisonment with work for life
or for a definite term of not less than 6 years, and in the case of causing death, the death penalty or
imprisonment with work for life shall be imposed.

Article 241 “When a person committing the crime of robbery rapes a female, imprisonment with
work for life or for a definite term of not less than 7 years shall be imposed, and in the case of
causing death thereby, the death penalty or imprisonment for life with work shall be imposed.’

Article 178(2) ‘“When two or more persons jointly commit the crimes proscribed under Article
177* [rape] or paragraph 2 of Article 178* [quasi-rape], they shall be punished by imprisonment
with work for a definite term of not less than 4 years.”

Article 111 ‘(1) When, as a result of commission of the crime proscribed under paragraph 2 of
Article 109 or paragraph 2 of the preceding Article, a fire spreads to and burns any object provided
in Article 108 or paragraph 1 of Article 109, imprisonment with work for not less than 3 months
but not more than 10 years shall be imposed.

CASE LAW: Judgment of the Supreme Court, 470 Kei-Ji-Han-Rei-Shu 10 (22 October 1931)
A instigates B to inflict a bodily injury upon C, and that injury accidentally results in C’s death.
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The Japanese Supreme Court held that A is guilty of instigating the crime of aggravated bodily
injury (i.e. the excess offence). See also: Judgment of the Supreme Court, 12 Keishu 1718 (Sup. Ct.
28 May 1958) (‘the Nerima case’).

KENYA

LEGISLATION: Penal Code 1930, Section 21 Joint offenders in prosecution of common purpose
‘When two or more persons form a common intention to prosecute an unlawful purpose in
conjunction with one another, and in the prosecution of such purpose an offence is committed of
such a nature that its commission was a probable consequence of the prosecution of such purpose,
each of them is deemed to have committed the offence.’

Section 22 (1) Counselling another to commit offence “When a person counsels another to commit
an offence, and an offence is actually committed after such counsel by the person to whom it is
given, it is immaterial whether the offence actually committed is the same as that counselled or a
different one...provided in either case that the facts constituting the offence actually committed are
a probable consequence of carrying out the counsel....the person who gave the counsel is deemed
to have counselled the other person to commit the offence actually committed by him.’

CASE LAW: Solomon Mungai & Ors v. Republic [1965] EA 363 The court held that, ‘if the
evidence supports the inference that violence of any degree has been used in prosecuting a certain
design incidentally resulting in death, and if the offence charged was a probable consequence of the
use of that violence, then all sharing in the design are murderers.

Dickson Mwangi Munene & Alexander Chepkonga Francis v. R (2011) eKLR (Interprets pre
1975 law) The court held that it is evident from the above definition that in order to secure a
conviction on the basis of common intention, the prosecution must prove that the accused had (a) a
criminal intention to commit the offence charged jointly with others, (b) the act committed by one
or more of the perpetrators in respect of which it is sought to hold an accused guilty, even though it
is outside the common design, was a natural and foreseeable consequence of effecting that common
purpose, and that (c) the accused was aware of this when he or she agreed to participate in that joint
criminal act.”

MALAWI

LEGLISLATION Penal Code 1930, Section 22 Offences committed by joint offenders in
prosecution of common purpose ‘When two or more persons form a common intention to prosecute
an unlawful purpose in conjunction with one another, and in the prosecution of such purpose an
offence is committed of such a nature that its commission was a probable consequence of the
prosecution of such purpose, each of them is deemed to have committed the offence.’

MALAYSIA

LEGISLATION: Penal Code 1936, Article 34 Each of several persons liable for an act done by
all, in like manner as if done by him alone “When a criminal act is done by several persons, in
furtherance of the common intention of all, each of such persons is liable for that act in the same
manner as if the act were done by him alone.” See also: Article 35.

CASE LAW: NOTE: Whilst the cited case law is Singaporean, Singapore remained part of

Malaysia until 1965, remaining part of the Federal Court system of Malaysia until 1969.
Public Prosecutor v. Neoh Bean Chye [1975] 1 MLJ 3 The Court of Criminal Appeal of
Singapore held that it is only the intention of the doer of the crime that is in question and, when that
is established, the whole group can be held liable, constructively or vicariously, for that crime. It is
not necessary for other members of the group to possess the mens rea for the offence that they are
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actually charged with.

Mimi Wong & Anor v. Public Prosecutor [1972] 2 MLJ The Court stated that, ‘[u]nder section 34
of the Malaysian code, where the intention of the actual perpetrator is not identical to the common
intention, so long as it is consistent with the carrying out of the common intention, the group is
liable for the acts of the actual perpetrator.’

NEW
ZEALAND

LEGISLATION: Crimes Act 1961, Section 66 Parties to offences (2) Where 2 or more persons
form a common intention to prosecute any unlawful purpose, and to assist each other therein, each
of them is a party to every offence committed by any one of them in the prosecution of the
common purpose if the commission of that offence was known to be a probable consequence of the
prosecution of the common purpose.’

CASE LAW: R v. Gush [1980] 2 NZLR 92 (Interprets pre-1975 law) The Court of Appeal
considered the meaning of ‘probable consequence’ in the context of section 66(2). They held that
this wording referred to ‘an event that could well happen.’ [94-96].

NIGERIA

LEGISLATION: Criminal Code Act 1916, Section 8 Offences committed in prosecution of

common purpose ‘When two or more persons form a common intention to prosecute an unlawful
purpose in conjunction with one another, and in the prosecution of such purpose an offence is
committed of such a nature that its commission was a probable consequence of the prosecution of
such purpose, each of them is deemed to have committed the offence’.

CASE LAW: Digbehin & Ors v. R (1963) All N.L.R. 388 The fact that the first appellant knew
that the second appellant bore firearms was enough for the common purpose to make him equally
guilty of murder. The court stated that ‘[w]here a number of persons join in an unlawful assault it is
a question of fact in every case whether the death of the person assaulted is a probable consequence
of that particular assault and, if a weapon is used by one of the persons, the test to be applied is
whether his use of the weapon was a probable consequence of their joint purpose.’ [392]. See also:
Garba v. Hadejia Native Authority (1961) NRNLR 44.

PAKISTAN

LEGISLATION: Penal Code 1860, Section 110 Punishment of abetment if person abetted does
act with different intention from that of abettor ‘“Whoever abets the commission of an offence shall,
if the person abetted does the act with a different intention or knowledge from that of the abettor,
be punished with the punishment provided for the offence which would have been committed if the
act had been done with intention or knowledge of the abettor and with no other.

Section 111 Liability of abettor when one act abetted and different act done ‘“When an act is
abetted and a different act is done, the abettor is liable for the act done, in the same manner and to
the same extent as if he had directly, abetted it: Proviso: Provided the act done was a probable
consequence of the abetment; and was committed under the influence of the instigation, or with the
aid or in pursuance of the conspiracy which constituted the abetment. Illustration ‘A instigates B
and C to break into an inhabited house at midnight for the purpose of robbery and provides them
with arms for that purpose, B and C break into the house, and being resisted by Z, one of the
inmates, murder Z. Here, if that murder was the probable consequence of the abetment. A is liable
to the punishment provided for murder.’

PAPUA NEW

LEGISLATION: Criminal Code Act 1974, Section 8 Offences committed in prosecution of
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common purpose ‘Where—(a) two or more persons form a common intention to prosecute an
unlawful purpose in conjunction with one another; and (b) in the prosecution of such purpose an
offence is committed of such a nature that its commission was a probable consequence of the

prosecution of the purpose, each of them shall be deemed to have committed the offence.’

PHILIPPINES

CASE LAW: The People of the Philippines v. Carbonel GR No. L-24177, 15 March 1926 The
Supreme Court stated that conspiracy shall be demonstrated where two persons pursue the same
object, often by the same means, and complete their acts with a view to attaining the commonly
pursued object. The court found that it is not essential that each conspirator take part in every act,
nor that he shall know the exact part to be performed by the other conspirators. Conspiracy implies
concert of design and not participation in every detail of execution. In the same vein, the court
noted that it is not necessary that the plan cover in detail the various means by which it is to be
executed. Rather, it is sufficient that there is a general plan to accomplish the result, the execution
of which will be sought by such means as may from time to time be found expedient. By the same
token, it is not material that the plan which was carried out differs widely from the original plan.
The court also held that direct proof of conspiracy is not essential, stating that ‘it need not be
shown that the parties actually came together and agreed in express terms to enter in and pursue a
common design’. Therefore the consent of the conspirators to the plan can be, and usually will be,
inferred from the facts and circumstances of the case. In order to prove a conspiracy all that needs
to be demonstrated is that: Two or more people pursued the commission of the same unlawful
object; each completed a part; and their acts indicate a closeness of personal association and a
concurrence of sentiment. In this manner, even in the absence of a proven meeting at which the
conspirators determine the means of commission, a conspiracy may be inferred. Therefore, where
one is able to show a unity of purpose amongst the conspirators it is not necessary to demonstrate
that the offences with which one conspirator is charged were specifically contemplated or included
in the original design. By virtue of this, an accused might be held liable for offences not
specifically contemplated, so long as such offences were within the general scope of the
conspiracy. See also: The People of the Philippines v. Amadeo Peralta GR No. L-19069, 29

October 1968; The People of the Philippines v Acaja GR No L-7235, 29 April 1955, The People of

the Philippines v Enriquez 58 Phil. 536 (1933) and The People of the Philippines v del Rosario 40
OG (3d Supp.) 25 (1939); The People of the Philippines v. Santos GR No. L-7315, 27 July 1955;
The People of the Philippines v. Pardo 45 OG 2023 (1947) and The People of the Philippines v.
Buyco 47 OG (12th Supp.) 11 (1950).

POLAND

LEGISLATION: Penal Code of the Polish People's Republic 1932, Article 14 (1) Indirect
intention — dolus eventualis ‘Not only when the offender wills to commit it, but also when he
foresees the possibility of the criminal consequence or the criminality of his action, and assents
thereto.”

Penal Code of the Polish People's Republic 1969 - Article 7 (1) Indirect intention — dolus
eventualis ‘An offense is intentional when the perpetrator has the intent to commit the prohibited
act, that is he wills its commission or foreseeing the possibility of committing it he reconciles
himself'to do this.

Article 16 Joint perpetration ‘Not only shall the person who has committed an offense himself
or together with another person be liable for perpetration, but also the person who has
directed the commission by another person of a prohibited act.’
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CASE LAW: Trial of Hauptsturmfiihrer Amon Leopold Goeth The accused was charged with
closing down the Tarnow ghetto on 3 September 1943. As a result, an unknown number of people
perished at the ghetto, while others died through asphyxiation during transport or were
exterminated in other camps, in particular at Auschwitz. Being held guilty of the charge, the
accused was held liable for deaths indirectly resulting from his actions, those being deaths for
which he lacked both personal contribution and direct intent but which were foreseeable (given his

knowledge of transport conditions and the fate of prisoners are the camps).

SEYCHELLES

LEGISLATION: Penal Code 1955, Section 23 ‘When two or more persons form a common
intention to prosecute an unlawful purpose in conjunction with one another, and in the prosecution
of such purpose an offence is committed of such nature that its commission was a probable
consequence of the prosecution of such purpose, each of them is deemed to have committed the
offence.’

SOUTH
AFRICA

LEGISLATION: Native Territories’ Penal Code (Act 24 of 1886), Section 78 ‘If several
persons form a common intention to prosecute any unlawful purpose, and to assist each other
therein, each of them is a party to every offence committed by any one of them in the prosecution
of such common purpose, the commission of which offence was, or ought to have been, known to
be a probable consequence of the prosecution of such common purpose.’

CASE LAW: R v. Garnsworthy & Ors 1923 WLD 17 The accused were found guilty of murder
under the common purpose doctrine. Their alleged common unlawful purpose had been to bring
activities at a mine to a halt. Eight people died during their attack on the mine. The court stated,
‘[nJow the law upon this matter is quite clear. Where two or more persons combine in an
undertaking for an illegal purpose, each of them is liable for anything done by the other or others of
the combination, in the furtherance of their object, if what was done was what they knew or ought
to have known, would be a probable result of their endeavouring to achieve their object’ (Dove
Wilson JP at 19).

R v. Morela 1947 (3) SA 147 (AD) A home owner was shot and killed by one of three intruders
who had entered the home with a common purpose of committing theft. The Appellate Division
upheld the accused’s conviction of murder despite the State’s inability to prove he had fired the
lethal shot. The court held that all of the intruders must have been conscious of the fact that at least
one of them was armed with a gun, and that they had foreseen the possibility that it would be used
during the robbery and had been reckless as to the possible result.

R v. Sikepe & Ors 1946 AD 1101 The group had a common purpose of stealing from the deceased.
It could not be proved who in the group had strangled the deceased. The murder convictions of all
of the accused were upheld on the basis of the common purpose doctrine. The court held that they
were all conscious of the possibility that violence could ensue during the commission of the theft
and that someone could be killed in the process, and that the accused had been reckless as to the
occurrence of this result. See also: R v. Ndhlangisa & Anor 1946 AD 1101; R v. Ncube & Koza
1950 (2) PH H211 (AD); R v. Matsitwane & Anor 1942 AD 213; S v. Nkomo & Anor 1966 (1) SA
831 (AD); Rv. Kubuse & Ors 1945 AD 189; Sv. Gaillard 1966 (1) PH H74 (AD); Sv. Dambalaza
& Ors 1964 (2) SA 783 (AD); R v. Ngcobo 1928 AD 372,

SOUTH

LEGISLATION: Korean Criminal Code 1953, Article 15 [Dolus eventualis] ‘Crimes for which
punishment becomes more severe due to the results thereof shall not be punishable for more severe
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crimes if such results were not foreseeable.’

Article 30 [Joint principal liability] “When two or more persons have jointly committed a crime,
each of them shall be punished as a principal offender for the crime committed.’

Article 114(1) [Unitary system of liability] ‘A person who organizes a group whose purpose is to
commit a crime, or who joins such a group, shall receive the punishment specified for such crime.’

Article 116 ‘Persons who assemble in large numbers for the purpose of using violence or
intimidation or taking destructive action and do not disperse after being ordered to do so three or
more times by officials authorized to control such matters, shall be punished by penal servitude or
imprisonment for not more than two years or fined not more than ten thousand hwan.’

Article 263 [Simultaneous crimes - Group liability for individual action] ‘Where injury results
from one of several instances of independent conduct and it is impossible to determine which
person caused the injury, the offenders shall be deemed to be co-principals.’

CASE LAW: See: Kei-Ji-Han-Rei-Shu 10 (22 October 1931); Judgment of the Supreme Court
98D030 (Sup. Ct. 27 March 1998).

SOVIET
UNION

LEGISLATION: Fundamental Principles of the Criminal Legislation of the USSR and the
Union Republics 1924, Article 8 Indirect intent — dolus eventualis ‘A crime shall be regarded as
committed intentionally if the perpetrator was conscious of the socially dangerous character of his
action or omission, foresaw its socially dangerous consequences and wished them or consciously
permitted them to occur.’

Russian Soviet Federated Socialist Republic Criminal Code 1960, Article 8 Intentional
commission of a crime (Indirect intent — dolus eventualis) ‘A crime shall be deemed to be
committed intentionally if the person who commits it is conscious of the socially dangerous
character of his action or omission to act, foresees its socially dangerous consequences, and desires
these consequences or consciously permits them to occur.’

Article 3 [also see 1958 Basic Principles| The foundation of criminal liability ‘Only persons guilty
of committing a crime, that is, those who intentionally or by negligence have committed a socially
dangerous act specified by the criminal statute, shall be held responsible and shall incur
punishment.’

Article 9 Commission of a crime through negligence, ‘A crime shall be deemed to be committed
through negligence if the person who commits it foresees the possibility of the occurrence of the
socially dangerous consequences of his actions or omission to act [i.e. awareness] but frivolously
counts on their being prevented [i.e. willingly takes the risk], or if he does not foresee the
possibility of the occurrence of such consequences although he should and could foresee them.’

LEGAL SCHOLARSHIP:

Andrey Vyshinsky (Soviet politician, jurist and diplomat; State Prosecutor at Moscow Trials
and Nuremberg Trials) Note: Whilst the trials were a product of Stalinist society, those principles
of Soviet law expounded by Vyshinsky as state prosecutor must be taken as representative of
contemporaneous Russian legal thought. In explaining the Soviet definition of complicity, and as
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articulated during the 1938 Moscow Trails, Vyshinsky stated that ‘[t]o establish complicity, we
must establish that there is a common line uniting the accomplices in a given crime, that there is a
common criminal design... If, say, a gang of robbers will act in such a way that one part of its
members will set fire to houses, violate women, murder and so on, in one place, while another part
of the gang will do the same in another place, then even if neither the one nor the other knew of the
crimes committed separately by any section of the common gang, they will be answerable in full
for the total of the crimes.” [Cited in John C. Hogan, “Justice in the Soviet Union; The Trial of
Beria and Aides for Treason”(1955) 41 American Bar Association Journal 408 at p. 477]. Later,
writing in 1949, Vyshinsky noted that, ‘[i]n our view, every participant in a criminal group must be
held responsible for each specific crime if it flows from the general aim of the group’. This applied
even if the conspirators did not know each other. As to the authoritative quality of Trainin’s words,
one must appreciate the political weight of the book’s editor, deputy foreign minister Andrei
Vyshinsky. As Kirsten Sellars observed, such political backing ensured that the book was
scrutinized as a ‘de facto official statement’ [Kirsten Sellars, “Crimes Against Peace and
International Law” (New York: Cambridge University Press, 2013) 55].

SRI LANKA

LEGISLATION: Criminal Code, Ordinance No. 2 of 1883, Section 146 Every member of an
unlawful assembly to be deemed guilty of any offence committed in prosecution of the common
object ‘If an offence is committed by any member of an unlawful assembly in prosecution of the
common object of the assembly, or such as the members of that assembly knew to be likely to be
committed in prosecution of that object, every person who, at the time of the committing of that
offence, is a member of the same assembly is guilty of that offence.’

CASE LAW: The King v. Sellathurai (1947) 48 NLR 570: The twelve accused were found guilty
of attempted culpable homicide not amounting to murder for their varying levels of participation in
a common plan to harm a group of workers. The court held that ‘[i]n order to make members of an
unlawful assembly vicariously liable for the act of any one of them under section 146 of the Penal
Code, the act must be one which, upon the evidence, appears to have been done with a view to
accomplish the common object attributed to the members of the unlawful assembly.’ It was found
that the crimes committed were the foreseeable consequence of the assembly’s common object.’

Further Application(s): The King v. Abeywickrema et. AL (1943) 44 NLR 254, 256; Khan v
Arivadasa (1965) 67 NLR 145 (PC).

TANZANIA

LEGISLATION: Penal Code 1945, Section 23 ‘When two or more persons form a common
intention to prosecute an unlawful purpose in conjunction with one another, and in the prosecution
of such purpose an offence is committed of such a nature that its commission was a probable
consequence of the prosecution of such purpose, each of them is deemed to have committed the
offence.’

THAILAND

LEGISLATION: Penal Code 1956, Section 59 Criminal liability ‘A person shall be criminally
liable only when such person commits an act intentionally, except in case of the law provides that
such person must be liable when such person commits an act by negligence, or except in case of the
law clearly provides that such person must be liable even though such person commits an act
unintentionally’....[t]o commit an act intentionally is to do an act consciously and at the same time
the doer desired or could have foreseen the effect of such doing.”

Article 86 ‘If the offence occurred is committed by the offender beyond the scope of the

Co-Prosecutors’ Appeal Against the Judgment in Case 002/001 — Table of Authorities Page 31 of 36

F11.1



01040291

LEGISLATION AND CASES

(word version of relevant parts of Authorities referred above 75 to 215)
employment, propagation or publication, or in excess of the intention of the supporter, the
instigator, the person making the propagation or publication to the general public to commit the
offence, or the supporter to commit the offence, as the case may be, shall be criminally liable for
the offence only in so far as it is within the scope of the employment, propagation or publication, or
within the scope of the intention of the supporter to commit the offence only.” But, by
circumstances, if it may be foreseen that such offences may occur from the employment,

propagation or publication, or support, the instigator, the person making the propagation or
publication to the general public to commit the offence, or the supporter to commit the offence, as
the case may be, shall be criminally liable for the offence that occurred.” .. .the offender shall be
criminally liable for higher punishment only when the offender must know or could foresee that
such consequence would occur.’

Section 213 ‘Whenever an offence is committed by any member of a secret society or criminal
association in prosecution of the common aim of such society or association, every member who
was present at the time of the commission of such offence, or who was present at the meeting
where the commission of such offence was decided upon, and the chief manager or office-bearer of
such society or association, shall be liable to the punishment prescribed for such offence.’

Section 340 ‘Whoever with three persons upwards participates in committing robbery, such
persons are said to commit gang-robbery, and shall be punished with imprisonment of ten to fifteen
years and fined of twenty thousand to thirty thousand Baht... If the gang-robbery causes death to
the other person, the offender shall be punished with death.”

UGANDA

LEGISLATION: Penal Code Act 1950, Section 20 Joint offenders in prosecution of common
purpose “When two or more persons form a common intention to prosecute an unlawful purpose in
conjunction with one another, and in the prosecution of that purpose an offence is committed of
such a nature that its commission was a probable consequence of the prosecution of that purpose,
each of them is deemed to have committed the offence.’

CASE LAW: R v. Dominiko Omenyi s/o Obuka & Ors (1943) 10 EACA 81 Eleven appellants
were convicted of murder. The Court stated that ‘[i]t was impossible to say who actually caused the
death and it was held that it had to be decided whether the evidence and the actions or words
proved against one of them established beyond reasonable doubt that (i) he, with others, formed a
common intention to prosecute an unlawful purpose (such intention could, of course, be formed at
any time and it is not necessary that there should have been some previous meeting at which they
conspired to do the act), (ii) that the offence of murder was a probable consequence of the
prosecution of that unlawful purpose, and (iii) that murder was in fact committed in prosecution of
that unlawful purpose.” As such it was held that any one of the accused was a party to a common
intention to kill the deceased and thus all were criminally liable for the death.

Dracaku s/o Afia v. R [1963] EA 363 The court held that ‘there was no evidence of any agreement
formed by the appellants prior to the attack made by each’, however, ‘that is not necessary if an
Intention to act in concert can be inferred from their actions’, as was the situation ‘where a number
of persons took part in beating a thief.” In the Court’s view, the Prosecution had to prove the
following elements of the offence; a) a criminal intention to commit the offence charged jointly
with others, b) the act committed by one or more of the perpetrators in respect of which it is sought
to hold an accused guilty, even though it is outside the common design, was a natural and
foreseeable consequence of effecting that common purpose, and that ¢) the accused was aware of
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this when he or she agreed to participate in that joint criminal act.

UNITED
KINGDOM

CASE LAW: R v. Swindall & Osborne (1846) 2 Car. & K. 230 Two cart drivers (the Accused)
had engaged in a race, during which a pedestrian had been killed. It was impossible to determine
which of the two drivers had fatally struck the deceased. Both accused, given that they had agreed
to the (illegal) race, were held criminally responsible for the death under the doctrine of common
purpose. Indirect intention was imputed to the group members by virtue of their intentional, and
continued participation in the criminal pursuit. See also: R v Betts and Ridley (1930) 29 Cox CC
259.

R v. Smith (1963) 3 All E.R. 597 With three others, the accused participated in an attack on a pub.
Beforehand, one participant stated his intention to ‘tear up the joint.” With such knowledge, the
accused joined him in throwing bricks through the glass door of the pub. Another participant
carried a knife, later using it to kill the barman who tried to defend himself. The accused was
convicted of manslaughter on the basis that the killing was within the scope of the common design
to attack the bar and was a foreseeable consequence of such an act. Although the accused argued
that he was not a party to the use of the knife, the court reasoned that, ‘It is significant ... that [the
accused] knew that Atkinson carried a knife... It must have been clearly within the contemplation
of a man like [the accused] who...had left the public house only to get bricks to tear up the joint,
that if the barman did his duty to quell the disturbance and picked up the night stick, anyone who
knew that he had a knife in his possession, like Atkinson, might use it on the barman, as Atkinson
did. By no stretch of imagination, in the opinion of this court, can that be said to be outside the
scope of the concerted action in this case.” The court concluded that ‘anything which is within the
ambit of the concerted arrangement is the responsibility of each party who chooses to enter into the
criminal purpose.’

R v. Anderson & Morris (1966) 2 QB 110 While the two accused were fighting a victim, one
stabbed him. The other denied knowledge of the knife. On appeal his manslaughter conviction was
quashed. The Court summarized the law of the preceding 130 years by stating that, ‘where two
persons embark on a joint enterprise, each is liable for the acts done in pursuance of that joint
enterprise, that that includes liability for unusual consequences if they arise from the execution of
the agreed joint enterprise but, if one of the adventurers goes beyond what has been tacitly agreed
as part of the common enterprise, his co-adventurer is not liable for the consequences of that
unauthorised act.

UNITED
STATES OF
AMERICA

LEGISLATION: 1973 Texas Criminal Code, Section 7.02(b) Criminal responsibility for
conduct of another ‘If, in the attempt to carry out a conspiracy to commit one felony, another
felony is committed by one of the conspirators, all conspirators are guilty of the felony actually
committed, though having no intent to commit it, if the offense was committed in furtherance of the
unlawful purpose and was one that should have been anticipated as a result of the carrying out of

the conspiracy.’

1963 Minnesota Criminal Code Chapter 753. Article 1, Section 609.05 Liability for crimes of

another (1)°A person is criminally liable for a crime committed by another if the person
intentionally aids, advises, hires, counsels, or conspires with or otherwise procures the other to
commit the crime. (2) A person liable under subdivision 1 is also liable for any other crime
committed in pursuance of the intended crime if reasonably foreseeable by the person as a probable
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consequence of committing or attempting to commit the crime intended.’

1955 Wisconsin Criminal Code, Section 939.05(2) Parties to crime ‘A person is concerned in the
commission of the crime if the person; (a) Directly commits the crime; or (b) Intentionally aids and
abets the commission of it; or (c) Is a party to a conspiracy with another to commit it or advises,
hires, counsels or otherwise procures another to commit it. Such a party is also concerned in the
commission of any other crime which is committed in pursuance of the intended crime and which
under the circumstances is a natural and probable consequence of the intended crime.’

1969 Kansas Criminal Code, Section 21-3205 Liability for crimes of another (1)‘A person is
criminally responsible for a crime committed by another if such person intentionally aids, abets,
advises, hires, counsels or procures the other to commit the crime. (2) A person liable under
subsection (1) hereof is also liable for any other crime committed in pursuance of the intended
crime if reasonably foreseeable by such person as a probable consequence of committing or
attempting to commit the crime intended. (3) A person liable under this section may be charged
with and convicted of the crime although the person alleged to have directly committed the act
constituting the crime lacked criminal or legal capacity or has not been convicted or has been
acquitted or has been convicted of some other degree of the crime or of some other crime based on
the same act.’

CASE LAW: Pinkerton v. United States (1946) 328 640 The US Supreme Court held that a
conspirator is liable for any substantive offenses committed by co-conspirators in the course of, and
in furtherance of, the conspiracy, if those offenses are reasonably foreseeable, necessary, or natural,
even if not committed by, known to, or intended by the conspirator. [646-648] See also: Park v
Huff 506 F.2d 849 (1975) at 855; State v Stein, 70 N.J. 369 (1976); State v Moore 580 S.W.2d 747
(1979) at 752.

United States v. Decker 543 F.2d 1102 (1976) In this case the Court held that vicarious liability in
criminal conspiracies should be applied to narcotics distribution so that a conspirator is liable for
any remote sale of the drug passing through the conspiracy. The Court noted that the Pinkerton rule
is formulated so that ‘a conspirator is accountable only for the acts of others in furtherance of the
conspiracy, i.e. those acts which were within the scope of or were a reasonably foreseeable
consequence of the unlawful agreement’.

URUGUAY

LEGISLATION: Penal Code 1933, Article 63 Liability for offenses other than those agreed ‘If
the offense committed was more or equally serious as that agreed, but of a different nature, or
complicated by other crimes, the participants who were strangers to that fact will be liable for the
offense agreed and committed; and only for that committed without agreement, as could have been
so intended, according to the general principles. If the offense committed was less serious than that
agreed, they are liable only for the first.”

Article 65 Crowd participation ‘The principles set out in the case of participation in crimes
committed by a mob will be replaced by the following: 1 If the meeting had the objective of
committing certain crimes, all who have participated materially in the execution, as well as those
who have not participated materially, but have assumed the role of directors, will be liable as
authors. 2. If the meeting did not have the objective of committing crimes, and they were then
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committed, on the impulse of the crowd in uproar, all who participated materially in the execution
will be liable as accomplices; and as authors, those who acted as instigators, whether or not they
have had material participation in the execution of the criminal acts and are exempt from
punishment the other.’

WESTERN
SAMOA

LEGISLATION: Crimes Ordinance 1961, Section 2 Parties to offences “Where 2 or more
persons form a common intention to prosecute any unlawful purpose, and to assist each other
therein, each of them is a party to every offence committed by any one of them in the prosecution
of the common purpose if the commission of that offence was or ought to have been known to be a
probable consequence of the prosecution of the common purpose.’

ZAMBIA

LEGISLATION: Penal Code 1931, Section 22 Offences committed by joint offenders in
prosecution of common purpose ‘When two or more persons form a common intention to prosecute
an unlawful purpose in conjunction with one another, and in the prosecution of such purpose an
offence is committed of such a nature that its commission was a probable consequence of the
prosecution of such purpose, each of them is deemed to have committed the offence.’

CASE LAW: Mutambo & Ors v. The People [1965] ZR 15 As to ‘probable consequence’, the
court stated that it is ‘that which a person of average competence and knowledge might be expected
to foresee as likely to follow upon the prosecution of the particular purpose although the
consequence was not foreseen by the Appellant’. As to ‘common purpose’, the court stated that “[i]t
is the offence which was actually committed in the course of prosecuting the common purpose
which must be a probable consequence of the prosecution of the common purpose.’

Petro & Anor v. The People (1967) ZR 140 (CA) The two appellants were part of a group of a five
people who visited a farm. The other three members of the group entered the house and fatally shot
a person inside. The intruders then stole property from the premises, of which the two appellants
received a share. The Court of Appeal held that once it was accepted that the common purpose
which the appellant joined was limited to burglary, no responsibility for what happened when the
firearm was used would be imposed upon him: it could not be said that murder was a probable
consequence of the limited common purpose which he had joined. Liability under Section 22 was
dependent on the foreseeability of the ‘additional’ crime, with no responsibility being imposed for
those crimes that were not a ‘probable consequence.’

Sakala v. The People (1987) ZR 23 (SC) (Interprets pre-1975 law) The appellant was convicted of
aggravated robbery whilst acting in the company of two other conspirators, after the conspirators
attacked a night watchman with an axe during the commission of the robbery. On appeal, the court
was told that the conspirators had specifically agreed that the watchman would not be harmed, and
that the appellant assumed that there would be no resistance from the night watchman. The court
stated that ‘[TThe section clearly contemplates that liability will attach to an adventurer for the
criminal acts of his confederates, which will be considered to be his acts also, if what those
confederates have done is a probable consequence of the prosecution of the unlawful common
design. In this regard, liability will attach for any confederates' criminal act which is within the
scope of the common unlawful purpose and this will be so whether the act was originally
contemplated or not. Where the act was not originally contemplated, an adventurer will only be
relieved of liability if the criminal act of his confederates falls wholly outside the common
purpose’. The court further held that ‘although the appellant may well have been told that no harm
would be done to the watchman, he must have realised that at least threats and possibly some force
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- such as tying up - would have to be used against the watchman if he discovered the intruders’.
This ‘would have amounted to aggravated robbery and was within the contemplation of the
appellant.” Further, ‘[t]he fact that the watchman was axed contrary to the alleged agreement does
not absolve the appellant of guilty intention that some form of aggravated robbery should take
place if necessitated by the watchman's possible vigilance.” [25]
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