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General court times

Day Start time: 10:55 Finish time: 16:45

Recess Start time: 11:00 Finish time: 13:50

Recess pm Start time: 15:05 Finish time: 15:20
Total Court Time: 2 hours 45 minutes

Proceedings

Type of Issue Raised By Start time Finish time
Decisions of the Chamber on | TC 13:50 14:05
pending issues

Questioning of Expert Craig | TC 14:05 14:53
Etcheson

Questioning of Expert Craig OCP 15:25

Etcheson

Summary of Proceedings:

Oral Decision on Admissibility of Material on the Case File as Evidence
The Chamber issued a decision on the admissibility of material on the case file as evidence

(see below).

Decision on Request by the Co-Prosecutors for Guidance by the Trial Chamber
The Chamber issued a decision on the request of the Co-Prosecutors for guidance (see
below).

Questioning of Expert Craig Etcheson by the Chamber
The Expert summarised those parts of the report D2.15/66 which had not yet been

discussed in court.

Other issues
The Chamber informed the parties that Expert Nayan Chanda would provide testimony

on 25 and 26 May on the issue of armed conflict.

Questioning of Expert Craig Etcheson by the Co-Prosecutors
The Co-Prosecutors questioned Expert Craig Etcheson.

Record of Rule 87.3 Proceedings

TC Ref OCIJ Ref | Name/Description Class. | Remarks
Number Number S, C
or P)
E3/45 IS2.1 Submission from the P 00087610-00087627
Government of the United
States of America to the
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United Nations Economic
and Social Council under
Commission of Human
Rights Decision 9 (XXXIV)
E3/46 1S2.3 Submission from the P 00087537-00087571,

Government of the Norway
to the United Nations
Economic and Social Council
under Commission of
Human Rights Decision 9
(XXXIV)

Oral Orders/Decisions:

1. Oral Decision on Admissibility of Material on the Case File as Evidence

The Trial Chamber is currently seised of requests from the Co-Prosecutors to use three
documents in evidence before the Chamber. These requests, which are opposed by the
Defence, refer to the following documents:

a. Statements of two deceased witnesses taken by representatives of the Non-
Governmental Organization Documentation Center of Cambodia, placed on the
case file as Documents D59/4 and D59/12;

b. A statement of the Accused taken in May 1999 by a representative of the United
Nations High Commissioner for Human Rights (UNHCHR), placed on the case
file as Document D9.

Tt is also seised of a further request by the Co-Prosecutots for authorization to use
Document No. 19/25 (the so-called Chheun Sothy report) before the Chamber.

A detailed written decision with reasons on these matters has been finalised by the
Chamber and will be issued as soon as the necessary translations are available. This is
expected shortly.

In the meantime, the Chamber announces its oral decision in relation to these specific

documents as follows:

The Trial Chamber:
GRANTS the Defence request in relation to the deceased witness statements, the DC-Cam
article and the UNHCHR interview and excludes these documents as evidence in the
present trial pursuant to Rule 87(3) of the Internal Rules;

GRANTS the Office of the Co-Prosecutor’s request in relation to the Chheun Sothy report
and permits it to be put before the Chamber and subjected to examination in accordance
with Rule 87(2) of the Internal Rules;

ORDERS the Office of the Co-Prosecutor to provide the Defence with the original
translation of the Chheun Sothy report.
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The Office of the Co-Prosecutor has sought guidance concerning the method by which
documents relating to the testimony of expert Dr. Craig Etcheson should be put before
the court. OCP has notified a list of 148 documents under document E55.1. It seeks to put
those documents before the court. That list sets out full identifying data of each
document, including the state of translation, the original language and a summary of each
individual document or excerpt, (for example item 4). The Trial Chamber appreciates the
efforts made by the Office of the Co-Prosecutors to assist it and the parties in managing
the extensive material on the case file and encourages it to continue to produce such
consolidated material in the future.

In response to the Office of the Co-Prosecutors requests, the Trial Chamber now sets out
its guidance in relation to this notification:

1) Rule 87 is fundamental to the conduct of a fair trial. Documents which any party or the
Trial Chamber intends to use to support the decision of the chamber must be put before
the Trial Chamber and read out in full or summarized. Only those documents or parts of
documents which have been put before the trial chamber in this way and have been
subjected to examination are considered formally put before the court. The requirement
of rule 87(2) to subject a document to examination is fulfilled if a party makes no
comment. Only those parts of documents which have been summarized are considered
put before the court. For instance, if only one chapter of a book is summarized, only this
part is considered put before the court. However, if discussion of the document extends
beyond the initial summary the entire discussion is available for the Trial Chamber
decision. When a document is to be put before the court, the party introducing it should
specify whether it seeks consideration of the entire document or not. If the party seeks to
introduce only part of the document, it should specify which part is relevant. When a
document is put before the court, any party has the right to object to its admissibility for
any valid reason. Parties also have the right to seek further information or clarification
concerning a document that any party seeks to be put before the court.

In summary, the filing of the consolidated list attached to E55, does not comply with
Rule 87. Each document must be read out or summarized in order to give the parties and
the Chamber the opportunity to assess the document.

2) In principle, summarized documents should be in Khmer as the official language of the
court and the language of the accused.

3) The parties are reminded of article 15 of the Torture Convention which says:

Each State Party shall ensure that any statement which is established to have
been made as a result of torture shall not be invoked as evidence in any
proceedings, except against a person accused of torture as evidence that the
statement was made.
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May 2009.

Orders for Adjournment of Hearing
Adjournment of Hearing:
The morning hearing was adjourned until 13:30.

The hearing will resume on Thursday, 21 May 2009 at 9:00. %

Phnom Penh,
20 May 2009
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