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1 PROCEEDINGS

2 (Judges enter courtroom)

3 [09.10.06]

4 MR. PRESIDENT:

5 Please be seated. The Trial Chamber is now in session.

6 Per our sitting schedule, this morning the Trial Chamber will

7 continue to hear the challenges by the defence counsel and the

8 responses by the civil party counsel regarding certain remaining
9 civil party applications.

10 Before we proceed the Chamber would like to make an announcement
11  to the parties to the proceedings for our proceedings in the

12  future after we finish hearing the challenges and responses on
13  the remaining civil party applications. This morning the Chamber
14 will finish to hear the challenges to the civil party

15 applications and the responses thereto.

16 Therefore the Chamber will be asking brief submissions from the
17 parties on whether the civil parties have a right to question the
18 accused and witnesses on the issue of the accused®s character.
19 The Co-Prosecutors will have 10 minutes to make their

20 submissions, the civil parties a total of 40 minutes and the

21 defence 40 minutes.

22  After an adjournment for deliberations, the Chamber will inform
23  the parties of its decision on whether the civil parties will be
24  granted an opportunity to question the accused and withesses on

25 character. Following that decision the Chamber will start
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1 questioning the accused.

2 On a separate issue, the Chamber has noticed, especially

3 yesterday -- the Chamber noticed the request by the civil

4 parties. Therefore the Chamber would like to issue a verbal

5 direction for submissions of additional evidence for the civil

6 parties.

7 The Trial Chamber refers to the oral submission by the civil

8 party counsel during the morning session on 26th August 2009

9 regarding their intention to submit to the Chamber evidential

10 material related to the civil party applications and the victims
11 in the case file 001 who have been challenged by the defence

12 counsel.

13 In order for the Chamber to have sufficient grounds for its

14  examination and decision referring to the above challenged civil
15 party applications, and in order to ensure an expeditious and
16  fair trial, the Chamber issues the following direction.

17 [09.14.41]

18 1.Civil parties whose applications have been challenged shall

19 submit additional evidential materials to the Chamber to show the
20 relevancy between the civil parties and the victims in the case
21 file 001.
22 2.1F possible, civil parties shall submit those evidential
23 materials to the Trial Chamber, by the latest, Thursday the 3rd
24  September 2009 at 4.30 p.m.

25 Let me now proceed with our proceeding and the schedule this
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morning. That is the challenges of the defence counsel for the
remaining civil parties.
The Co-Prosecutor, you may proceed.
MR. DE WILDE D"ESTMAEL:
Thank you. Last Monday Deputy Co-Prosecutor William Smith came
before the Chamber to enquire about the period during which
Co-Prosecutors might ask questions to the accused with regard to
personality or character. We haven"t yet received a response
from the Chamber and we wish to insist with the Chamber so that

we may be informed of the time that will be allotted to us,

particularly so that we may adequately prepare the questions that

we intend to ask.

[09.17_.51]

I wish to insist on the fact that this is the last chance that
will be given to ask questions from the accused with regard to
character and responsibility. It is therefore essential for the
prosecution, probably also for the other parties as well, to
ensure that the truth will out and in the spirit of good
administration of justice.

Now, we are not unaware of the fact that on Monday two expert

witnesses will be testifying for one day and a half, and that the

dates at which these witnesses will be heard are difficult to
change. However, we wish to suggest that if it is the case that
the questions that are asked, probably this afternoon, from the

accused, have not been exhausted by the different parties
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4
involved, then that these questions may continue after the
hearing of the experts on Monday and Tuesday.-

And thus 1 ask that enough time be dedicated to the questions
that will be asked from the accused, both for the Co-Prosecutors
and for the other parties. Thank you.

MR. PRESIDENT:

Thank you, Mr. Co-Prosecutor, for your reminder. The Chamber
would like to remind the international Co-Prosecutor that the
Chamber does not forget what was raised by the Co-Prosecutor
William Smith for his request on the time allocation in
questioning the accused on his character. Actually he requested
a time allocation of one hour to 1.30 minutes and yesterday the

Chamber took that matter into consideration and the reason the

Chamber has not yet responded to the request, because the Chamber

will have to hear brief submissions by the parties this morning
as whether the civil parties shall have a right to ask the
accused on his character.

[09.20.46]

And the Chamber has to hear the brief submissions by the civil

parties first before this Chamber can make a decision on the time

allocation for each party to the proceeding because the time
allocation will vary, based on the decision after the Chamber
hears the brief submissions of the civil parties. And of course
what was requested by the international Co-Prosecutor seems

reasonable; that is, the time allocation between one hour to one
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hour and 30 minutes in proportion to the time allocation
proportionate for each party.
Secondly, the Chamber would like to inform the parties to the
proceeding that the scheduling to hear the two experts which was
planned for one and a half days, that is for Monday and the
morning session on Tuesday, has not been changed as the time
allocation was to respond to the time and date needed by the
experts, the two experts
On the questioning of the accused®s character which was planned
to proceed after we hear the challenges and the responses and
after we hear the brief submissions by the civil parties as
whether they have a right to ask questions regarding the
accused"s character, we will start the questioning in the
afternoon session today and if it does not Finish we will
postpone it and after we will hear the testimonies of the two
experts on Monday and Tuesday morning®s session then we will
continue on Tuesday afternoon®s session.
So this is the information for all parties to the proceedings,
especially for the Co-Prosecutors. 1 hope I have made myself
clear.
Mr. Co-Prosecutor, is it clear enough for you now?
[09.23.33]
MR. DE WILDE D"ESTMAEL:

Yes, perfectly clear, Mr. President, so we will await your final

decision concerning allocated time until after the discussions of
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this morning. Thank you.

MR. PRESIDENT:

Let me now proceed with our schedule.

The defence counsel, you may now proceed with your challenges to
the remaining civil party applications. There are six civil
party applications remaining. That is E2/77, who is a civil
party in group 2; you may now proceed.

MR. ROUX:

Thank you, Mr. President. Good morning, Mr. President, Your
Honours.

I will be touching upon E2/83. This is the one we wish to deal
with before those that belong to group 1. In fact E2/83 has to
do with Mrs. Hong Savath, group 2, which has not yet been
discussed. So please allow me, Mr. President, with regard to a
group 2 case which goes to Counsel Studzinsky, that we wish that
she will get well quickly and we are very sorry that we have to
challenge civil parties in her absence. Concerning civil party
E2/83, there is nothing at all in the case file. That is the
reason why the defence challenged this application.

There are no documents relative to kinship and, with regard to
the presence of the uncle of Mrs. Hong Savath in S-21, the
plaintiff mentions a photograph. But the only photograph that
was Filed is obviously a photograph that was not taken in Tuol
Sleng. Thus we have practically nothing to work on and that is

the reason why we raise this objection.
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1 Thank you, Mr. President.

2 MR. PRESIDENT:

3 Civil party counsel, group 2, you can respond to this challenge.
4  [09.27.33]

5 The Chamber would like to inform the civil party lawyer group 2

6 that you have not yet responded to the challenges by the defence
7 counsel for civil party E2/77 as you were not ready to respond.

8 Therefore, this morning you can respond to both challenges; that
9 is, E2/77 and E2/83 as just raised by the defence counsel. And
10 E2/77 was challenged and the reasons were given yesterday by the

11  defence counsel.

12  You can proceed.

13 MR. HONG KIMSUON:

14  Thank you, Mr. President. My name is Hong Kimsuon. 1 am a civil
15 party lawyer for group 2 and my co-international colleague is

16 Studzinsky. 1"m also representing civil party group 4 with Mr.
17 Pierre-Oliver Sur.

18 I am now speaking on behalf of my colleague as my colleague has
19 some health concerns.

20 First, in response to the civil party application E2/77, with the
21 name Keang Vannary, | was absent yesterday as | spent time to do
22  further research on this client. Keang Vannary, E2/77, who is my
23 client -- but I did not meet her yesterday. | met an

24 intermediary organization, the Khmer Kampuchea Krom Organization,

25 and 1 met her relative, who told me that this client was frail
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due to old age, and 1 actually wanted to speak to her in person
whether she wishes to waive her rights.
[09.30.03]
Her daughter informed that her mother waived her right to be a
civil party to this 001 case file. So this is information for
the Chamber and for the civil parties and the parties to the
proceeding.
Regarding another civil party, E2/83, and the defence challenge
that there is no sufficient documents to prove the kinship and
that the photo was not taken at S-21, the photo that is
available. 1 would like to also tell the Court that yesterday I
tried to contact the civil party applicant through the victims
unit and the photo she obtained and filed here was obtained from

S-21. However, due to time constraints I am not yet able to

retrieve the photo with the number attached from the chief of the

Tuol Sleng museum.

So with the President”s leave I will submit this document in due
course when we obtain the information, and I will reserve to put
further documents to support the application.

MR. PRESIDENT:

The defence counsel, you may now proceed with another civil
party, especially the five remaining civil parties in group 1.
So there is only one remaining group, group 1. So the defence
counsel may proceed with the rest of the five applicants and the

civil party lawyer, group 1, can simultaneously respond to the
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1 challenges.

2 MR. ROUX:

3 Thank you, Mr. President. 1 am now indeed referring to the five
4  following civil parties: E2/49, E2/69, E2/73, E2/74, E2/75.

5 [09.33.41]

6 Mr. President, my esteemed colleague Alain Werner said to us that
7 he wished to provide explanations regarding these five civil

8 parties simultaneously as long as -- but there is no document in
9 these five cases. Under these conditions, Mr. President, I would
10 like First therefore to listen to Alain Werner®s explanations,

11 and he told me that they would be of a general nature. And then
12 I would like to address these observations afterwards. Thank

13 you.

14 MR. PRESIDENT:

15 Mr. Alain Werner, you now may proceed.

16 MR. WERNER:

17 Good morning, Mr. President. Good morning, Your Honours.

18 Let me please, before 1 start, thank the defence, because we

19 agreed with the defence yesterday, and we asked the defence if it
20 would be possible for it not to follow a chronological order, and
21  therefore to group our five cases at the end so that we may in

22 one go express our observations on these five cases before the

23 Chamber. And the defence agreed to this and we are thankful.

24 Please let me speak to you about one specific case and then 1

25 will refer to the four others later. E2/49, so this is Mr. Eng
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10
1 Sitha. This civil party told us yesterday that it was no longer
2 interested in taking part in these proceedings and therefore,
3 according to Article 23 paragraph 10 that stipulates that a civil
4 party can at any moment waive i1ts request for reparations or step
5 out, we would like to inform the Chamber that this civil party,
6 E2/49, is indeed waiving its claim and is no longer a civil
7 party. So this is for E2/49.
8 Now let me please let me refer to the four others: E2/69, E2/73,
9 E2/74, E2/75. As Counsel Roux said to us iIn a perfectly
10 appropriate way, the situation is the following. We did not have
11 in January and in February -- when we started with the civil
12  parties and when we came to the initial hearing we did not have
13 any evidence, any biographies, or any confessions. Their names
14 do not appear on the prisoners lists. That is so.
15 And a decision on principle was taken by my group back then,
16 which was to maintain the civil party applications, and we were
17 ready in February to explain why, the reason why our stance was
18 such and why we would like to retain the civil applications
19 despite the fact that there are no biographies, that they"re not
20 on the prisoners lists and that there are no confessions.
21  [09.37.40]
22 So the question was not put to us in February and I would like to
23 explain to you briefly regarding these four civil parties. Well,
24 1 would like to tell you what is our stance, on what legal base

25 our stance is based, given that we will not obtain extra
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1 evidence. It does not exist, so therefore the situation will not
2 change. This is why I would like to bring up these four cases
3 now.
4  So our position is the following. Our stance is that If your
5 Chamber believes, given the civil party applications -- if the
6 Chamber accepts the information, if the Chamber considers that
7  this information is coherent and are sufficiently detailed, our
8 stance is that in itself this should form the necessary proof
9 according to Article 23 paragraph 5, according to Article 3.5
10 subparagraph (d) of the Practice Directions on the participation
11 of the victims because nothing in these articles nor in the
12 Internal Rules nor in the Practice Directions imposes in an
13 automatic way that a civil party has to provide a material
14  evidence, written evidence to support its civil party
15 application.
16 There is nothing, nothing, nothing in both of these articles that
17 states this. And if you look at Article 23 paragraph 5 -- and 1
18 will take the liberty of reading this:
19 "Any civil party application must contain sufficient information
20 and must provide its compliance with the current rules and must
21 provide useful information on the victim®"s situation and include
22 if necessary any evidence that can determine the existence of the
23 harm if it iIs necessary."
24  [09.40.43]

25 So nothing automatically imposes upon us that we have to provide
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1 any written evidence.
2 So Mr. President, Your Honours, international jurisprudence and
3 in regards to civil party participation -- well, international
4  jurisprudence is limited of course because this system is only
5 beginning here in international courts. However, we feel that
6 there is a very strong tendency that is being defined and in
7 particular by the jurisprudence of the preliminary Chamber. And
8 this tendency goes in the direction of accepting indirect
9 evidence to support the civil party applications.
10 IT the victim can provide the evidence that it was indeed
11 impaired by objective obstacles to provide the direct evidence or
12  the elements that would support its application -- and the
13 preliminary chamber of the ICC continue and tells us that it will
14 decide on a case-per-case basis based on the merits of the
15 intrinsic intrinsic coherence of the victim®"s statements.
16 And I refer to the decision of Lubunga, the decision of the 10th
17 of August 2007. So it is indeed just a preliminary chamber. but
18 what we"re saying here is that there is indeed a tendency that is
19 being formed which accepts that in certain cases there is no
20 material evidence for objective reasons and that indirect
21 evidence must also be admissible.
22 So | would like to tell you one thing here. Mr. President, Your
23 Honours, we are here in international criminal procedures where
24  —- and my colleague is very much aware of this -- the ICTR over

25 the past 11 years since the Akayesu jurisprudence that was
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1 rendered on the 2nd of September 1998 -- we are in a Ffield where
2 legal criteria states that an accused can be accused in an
3 international criminal court on the basis of only one single
4  statement; on the basis of only one single statement which Is not
5 necessarily corroborated.
6 [09.43.41]
7 This is what the Akayesu jurisprudence states and this is what
8 was confirmed later. And of course this statement must be
9 credible and must be relevant, obviously. But the argument is
10 that you can convict somebody in international criminal courts on
11  the basis of a statement without any extra evidence, without
12  anything else.
13 And if this is true, well, then it cannot be possible to require
14  automatically that a civil party -- beyond what the civil party
15 is stating -- to require that the civil party must necessarily
16 provide evidence through a biography or a confession. This is
17 not possible. We cannot require this. This cannot be an
18 automatic rule.
19 So if you accept indeed our submission, if you accept the
20 criteria that we"re proposing to you -- that is to say the
21 coherence of the information that our four civil parties have
22 provided to you, and this is a very important point for us --
23  this will create no prejudice to the accused for two reasons.
24 The first reason is that our four civil parties are providing no

25 incriminating element, contrary to other civil parties who
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1 testified earlier. These civil parties are providing no
2 incriminating elements against the accused. And number two, the
3 accused -- and this is very important -- will not be obliged to
4 pay reparations, individual monetary reparations.
5 [09.45.34]
6 There will be therefore no negative consequences for the accused
7 since the four civil parties -- whether they"re accepted or not
8 -— this will change nothing for the accused because he will not
9 be obliged at the end of this trial to pay any money to the civil
10 parties. And this necessarily must have an influence on the
11 criteria that you"re going to set.
12 So Maitre Roux, with his great talent, said to you yesterday in a
13 direct way, 1 could say, that in your decision you must consider
14 in case file number 2 or et cetera, because you will probably be
15 the first ones thinking about this issue that we"re bringing up
16 today -- well, he brought forth this argument and 1 would like to
17 say something about it.
18 IT you go beyond what is required, what is literally required by
19 the Internal Rules or by the Practice Direction, if you say to
20 yourself, "We require as an automatic criteria evidence to

21 support the civil party applications,”™ well then, based on what I
22 understand -- and you know that we"re not joining case file

23  number 2, but still -- but based on what I understand, the quasi
24  totality of the civil party applications in case number 2 will

25 then have to be declared as 1nhadmissible because there is
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1 practically no proof, particularly in the detention centres
2 within Cambodia. There is no confession, there"s no physical
3 evidence, there®s no prisoners list, and that is the consequence.
4 That is the consequence of such a decision as you®"re bringing up
5 now .
6 [09.47.17]
7 And there is something else. We strongly reject -- with all of
8 our respect, of course, that we have for our esteemed colleague,
9 Maitre Roux -- but we strongly reject the scarecrow argument; the
10 argument that consists of saying, '"Okay, okay, if you decide that
11 indeed there is no need to provide any evidence, well then there
12 will be flows and flows of civil party applications that are
13 going to submerge and drown your jurisdiction."
14 Mr. President, Your Honours, the accused is benefiting from the
15 presumption of innocence and of course we must explain to you the
16 reasons why we believe that our civil parties are joined. But
17 our civil parties must benefit from a presumption of good faith,
18 and if this trial has demonstrated one thing it"s that there has
19 not been any imposter; there has not been any profiteer among our
20 civil parties. Our clients have all acted in complete good faith
21 and we"re asking that our clients can benefit from this
22 presumption of good faith.
23 So -- and 1"m almost finished, 1"m almost finished -- so you
24 remember 1 mentioned the jurisprudence of the ICC with this idea

25 of indirect evidence being sufficient. That is to say that if
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1 indeed a civil party can prove that it was objectively hindered
2 in providing its evidence, well, the evidence that our four civil
3 parties can provide to you to demonstrate their good faith -- and
4  to prove that they are indeed also hindered by objective
5 obstacles to provide direct proof such as a biography, a
6 confession or prisoners list -- well, this proof is the
7 destruction and the disappearance of parts of the S-21 archives.
8 Counsel Trusses-Naprous said that to you and she mentioned what
9 David Chandler mentioned, of course, and the international
10 Co-Prosecutor also mentioned this and 1 think that this is even
11 more illustrative than just referring to an expert -- 1 would
12 like to read to you just a few lines of what is present in the
13 case Tile.
14  [09.49.54]
15 This comes from Nic Dunlop®s book and unfortunately this book was
16 not translated, neither in French or in Khmer, but it §s in the
17 case file and the index ERN in English, 0078697 to -- there are
18 only the two first pages here, unfortunately. 1 can also give
19 you the ERN in French or Khmer but that doesn®"t correspond to
20 anything because there is no real translation.
21 1°d just like to read one single page regarding the destruction
22 of these archives so that you may understand really what the
23 situation is, and 1"m going to read it in English because the
24  text is only in English. So Nic Dunlop is speaking about

25 somebody called Hor and he says the following:
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1 MR. WERNER: (speaking in French):
2 "Rho found a room near Tuol Tumpoung market with his wife and
3 daughter and he began to look for work. At the market one
4  morning he saw women selling fried bananas wrapped iIn paper with
5 handwriting on it. There had been no paper during the Khmer
6 Rouge. Now iIn the semi-derelict city it was everywhere. Sheets
7 of it blew through the streets. Children had begun to collect
8 it.
9 ""He picked up one parcel of bananas. He recognized the
10 handwriting. It was the confession of a friend from Paris. When
11 he asked where it had come from, from a little boy, the little
12 boy led him down the back street to Tuol Sleng.
13  [09.51.57]
14  "He saw the razor wire along the wall and Vietnamese soldiers at
15 the entrance and said, "1 didn"t dare to go inside.""
16 Mr. President, Your Honours, it"s not to try to be funny here,
17 but a part of the confessions or of the biographies was used to
18 indeed wrap up fried bananas in the Phnom Penh markets in the
19 1980s. That is the situation; that is the reality.
20 So I have finished regarding the five civil parties. Yes,
21 indeed, we cannot provide -- for 10 percent of our civil parties
22 we cannot come indeed -- despite our best efforts we cannot come
23 and provide you the proof, the evidence, but we believe that what
24  our clients are saying is coherent and we believe that what

25 they"re saying must provide sufficient evidence, given the
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1 circumstances -- and here once again it"s not to be comical but
2 maybe the biography or the confession of one of our four clients
3 was used indeed, as well, maybe to wrap up fried bananas or any
4  other kind of foods in the Tuol Tumpoung market in the 1980s.
5 That is the real situation and that is our submission.
6 Thank you for having given me the time -- to listen to me.
7 MR. PRESIDENT:
8 The defence counsel, you may now proceed in response to the
9 counsel of the civil party.
10 MR. ROUX:
11 Thank you, Mr. President. Everyone probably has understood that
12 we"re now entering a real debate which has been presented to the
13 Chamber since the start, in fact. From this side of the bar
14 we"re trying to respectfully draw the Chamber®s attention to what
15 might be and what must be the role of the civil parties. And 1
16 heard, once again, a lot of confusion in what was just presented
17  to us regarding the role of the civil parties.
18 [09.55.02]
19 And 1 would like us to be clear and 1°d like us to reassure
20 everyone here and to reassure the people who will not be able to
21  join as civil parties, they are represented here by the
22 Co-Prosecutors™ Office and from which we may believe that they
23 will manage, in the best conditions possible, their applications
24  —- their representation, the representations of the interests of

25 society at large.
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1 So whether the civil parties who will not be able, for legal
2 reasons -- because we are here in a court of law -- so the civil
3 parties who will not be able, for legal reasons, to be
4 individually represented here in this Court, well, they should
5 rest assured they will be at least morally represented by the
6 Co-Prosecutors office.
7 Once again, what is a civil party in a civil law trial? It is a
8 person who can justify, who can prove its ability to act; that is
9 to say, it is someone who personally has endured or experienced
10 harm or someone who is very close from another person who
11 experienced harm. So that is to say a parent for a child or a
12 child for her parent, so someone who has the capacity to act and
13 someone who has the strong grounds to act, that is to say
14  somebody who can justify the harm endured.
15 And we are -- Mr. President, Your Honours, we are here in a court
16 of law. We are not at the market or in a forum. We are not at
17  the market square where we can throw stones to the accused.
18 And I heard even from far when I was in The Hague last week, |1
19 heard words that were pronounced here in these proceedings, which
20 were like stones that were thrown to the accused"s face. And I
21 suffered from that because 1 would like us to remain within the
22 context of a dignified trial and that everyone stay in his right
23  place.
24 [09.58.11]

25 What are we expecting from the civil parties? We are expecting
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1 that they say two things to us once they will be entitled to do

2 so by law.

3 Two things, not three -- two things only. This is my personal

4  suffering -- one. And two, this is the memory of the person for

5 whom I"m suffering and I"m speaking to you about the person who

6 is suffering. And it stops there.

7 The problem is that since the very start these civil parties want
8 to go beyond their role. Do you remember as of the very first

9 hearing my esteemed colleague Maitre Khan who was saying to us,
10 "Civil parties do not exist in my tradition. I"m just

11 discovering this now and 1 like 1t. And I"m going to ask for

12 sentences against the accused and 1"m going to bring in an expert
13 to claim for a sentence against the accused.” This is total

14  confusion. 1 stood up. | stood up and 1 stood up against this.
15 And I said it again yesterday. What we are doing here is an

16 extremely, extremely important endeavour because we are opening
17 up a completely new ground and we are not allowed to be

18 approximate only about this.

19 So my esteemed colleague, fine, fine. You mentioned the ICC but
20 you only forget however that before the ICC the victims are not
21 civil parties. They are not civil parties.

22 [10.00.26]

23 And I considered as far as I"m concerned that here we are taking
24 a further step. We are making progress because here the victims

25 are not simply heard in the manner that they"re heard at the ICC.
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1 They are civil parties which includes all the rights attached to
2 a civil party status.

3 This is considerable progress but we are all aware, all aware

4 because we are all jurists, that when one has rights, one also

5 has duties.

6 And the first duty of a civil party is to respect the rules which
7 will enable the civil party to be effectively a civil party or

8 not. And the second duty is to respect the role of a civil party
9 in the course of proceedings; in other words, not to intervene on
10 the issue of the sentence which belongs to the prosecutor.

11 In total confusion you speak of the Akayesu jurisprudence and I™m
12 quite familiar with it because 1"ve spent long hours iIn the

13 defence at that international criminal tribunal for Rwanda. But
14  you forget something here. When the tribunal -- presided over by
15 the regretted Laity Kama who was a great president -- when that
16  tribunal ruled on the subject, which 1 have reservations about

17 personally, it was after having heard the witness in a process of
18 examination and cross-examination because we are working under

19  full common-law procedures in Arusha.
20 This is not at all the case for the persons that we are
21 discussing here. The civil parties that you mention did not
22 come. They could not be heard. They could not be contradicted
23  or questioned.
24  [10.02.58]

25 So you"re not at all in the Akayesu framework. And if you were
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1 to go to the very depth of the Akayesu jurisprudence, then you

2 should recall the challenges to the taking of that decision and
3 recall that the tribunal was very careful to mention and recall
4  that this was exceptional, that such a practice could apply only
5 if there are no other solutions. And in international criminal
6 law you know as well as 1 do that the key principle is the

7 principle of corroboration.

8 Exceptionally in certain specific cases, as the tribunal said,

9 because the witness was examined and cross-examined,

10 exceptionally it is possible to accept testimony that is not

11  corroborated.

12 Now, yes, faced with a tragedy such as the one we are dealing

13 with here, 1 agree with you, Mr. Werner. The civil parties must
14 a priori be presumed to be speaking in good faith but one can

15 only be mistaken in good faith. One can be mistaken. We heard
16 at the bar persons who were mistaken, who thought in good faith
17 that they had been incarcerated in one location, whereas they had
18 been incarcerated in another, and you know this very well.

19 So you made an attempt at concluding by reading from the book of
20 Nic Dunlop but the other day the Office of the Co-Prosecutors
21  thought that it could rely on the exceptional film of Rithy Panh
22 as evidence. But these are works -- a book, a film, and
23 concerning the film of Rithy Panh it is eminently respectable in
24  that it is of superior quality. 1 know of no other film of that

25 quality.
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[10.05.38]
Nevertheless, | think that the people who write these books or
the scenarios for these Films never imagined that they would be
used in judicial proceedings, in legal proceedings. We are in
legal proceedings. And investigation took place. There are
rights and duties and 1 repeat, and as | said yesterday, '"jura
lex sed lex", we are jurists. And an eminent law professor
stated something that we should never forget: sworn enemy of
arbitrary procedure form, structure, is the sister of liberty.
We are not here to rule in arbitrary fashion. We are here to
tell the law and 1 ask the Chamber to apply the rule of law with
regard to civil party applications, and once again to state loud
and clear also to the public here that they are fundamentally
represented here by the Office of the Prosecutor, who will
represent this entire society which was up-ended, whose social
links were violated, as we know, by the period of Democratic
Kampuchea. That is the role and the duty of the prosecutor. Do
not remove that from his office. Thank you.
[10.07.25]
MR. PRESIDENT:
Mr. Alain Werner, you can proceed. The Chamber would like to

remind the parties to the proceeding the main point of the

proceedings at the moment is whether the civil party applications

are acceptable and have all the criteria as set out, plus the

relevant information, and for the general reasons or other
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1 reasons which are going to prolong the proceedings shall be
2 reserved and that can be used during the final submissions or
3 oral final submissions, which would be the appropriate time.
4  Alain Werner, you can proceed, but please adhere to the main
5 point of the proceedings at this stage and do not just wander
6 into the general observations or general points, because the
7 general points have been discussed already but now we are dealing
8 with specific applications on the lack of the conditions before
9 the civil parties can be accepted and as they are challenged by
10 the defence counsel.
11 MR. WERNER:
12  Thank you, Mr. President. 1 have fully understood what you have
13 said. 1 have two very, very short points. 1711 be very quick.
14  Of course we understand the difference between what is taking
15 place here and what is taking place in The Hague at the
16 International Court of Justice, and perhaps this is due to the
17  fact that 1 did not express myself well. 1 was speaking of a
18 trend. My colleague has repeated on several occasions "jura lex
19 sed lex" and recalled the criteria that are applied in law, but
20 this is why I made this clarification discussing trends occurring
21 in international law.
22 The reason why we made this submission today is that there are
23  fundamental and intrinsic differences between the situation in
24 French, Swiss or Belgian law -- wherever you have municipal law

25 with civil parties -- where a crime was committed six months, a
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1 year or two years ago; countries where it is easy to find

2 material evidence, if required, and our field -- that of

3 international criminal law -- where events occurred in a time of

4  war where years have passed.

5 [10.10.29]

6 And what seems to us interesting in the trends that we see

7 outlined in the International Criminal Court is the fact that

8 even though the International Criminal Court is seised only of

9 situations which have occurred a relatively short time ago

10 because of its statute, even with those specificities what we see
11 outlined as trend, as general tendencies, is the ability of that
12  Court to accept indirect evidence. And this is very interesting
13 because we are here in a similar situation to that of the

14 International Criminal Court and, contrary to municipal courts,
15 we are in a situation where the conflict did not occur after 1998
16 but in 1975 to 1979.

17 That is the reason why I wanted to mention these trends which in
18 our opinion and in good faith support our opinion. And I want to
19 return to a point that is systematically raised by my colleague,
20 which is our position, which is another position -- the position
21 according to which our civil parties must have the ability to

22 plead on sentencing. That is a completely different issue. As
23 you know, this is a question that is submitted to the Chamber.

24  Our pleadings were submitted in writing. A ruling will come out.

25 This has nothing to do with what we"re doing today. It"s totally
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1 distinct and 1 tried to focus my intervention today on what is

2 needed in order to be able to say, "This person is indeed a civil
3 party and can enjoy these rights."

4  One more point. My dear colleague seems to enjoy Latin and it is
5 perfectly justified. Jura lex sed lex in fact applies both in

6 internal rule and elsewhere in general rule. There is nothing in
7 fTact in the Internal Rules and in the Practice Directions telling
8 us that our civil parties must come before this Chamber with a

9 biography or a confession in hand.

10 [10.12.37]

11 So if we wish to apply jura lex sed lex on the basis of the

12 Internal Rules and on the basis of the Practice Directions, if

13  they tell you something that is sensible in their applications,
14  then you must admit or accept these applications. Thank you.

15 MS. TY SRINNA:

16 Mr. President, 1 would like to seek your leave to add to what my
17 colleague has just said in relation to the legality and the right
18 of the civil party, so that the defence counsel and the Chamber
19 as a whole can understand the legal right of the civil party to
20 make their application.
21 MR. PRESIDENT:
22 Yes, you are granted but please limit yourself to the conditions
23 and the criteria of the civil party application. And also you
24  should respond to the challenge raised by the defence counsel.

25 You are not allowed to make your comments or observations at this
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1 stage. The Chamber reserves the right to stop you and without

2 giving you any extra opportunity if, when you speak, you speak in
3 general terms. If the Chamber notices that from the beginning

4  then you will be interrupted and you will not be granted an

5 opportunity again. Yesterday"s practice should be adhered to

6 today as well.

7 MS. TY SRINNA:

8 Thank you, Mr. President, for your guidance and 1 will try to

9 only raise the relevant evidence and facts. First of all, my

10 respects to Your Honours and ladies and gentlemen in the Chamber.
11  [10.15.15]

12 In response to Mr. Frangois Roux, the defence counsel, 1 would
13 like to raise the issue of the legal right of the civil party.
14  The defence counsel raised it should be done through the

15 Co-Prosecutors as the civil parties are in support of the

16 prosecution. |1 would like to say that this is a mixed tribunal.
17 It means it"s a hybrid of national and international court and
18 agreement was made between the United Nations and the Cambodian
19 government. In Article 12, the Cambodian laws are applicable in
20  this Chamber. And when I look at the Cambodian law stipulating
21  the right of the civil party participation in making the
22 application to this Chamber in the Code of Criminal Procedure of
23  the Kingdom of Cambodia. It stipulates clearly in Article 13
24 relating to the civil action:

25 "Civil action and damages shall be responded by and shall be
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1 actioned by the victims."
2 And who are the victims? Of course we have some direct victims
3 here; for example, Chum Mey and Bou Meng. Those are the direct
4  victims of S-21.
5 And some also provided testimony before this Chamber in the
6 previous hearings. So that is the right of the civil party,
7 participation in making their civil action and civil claims in
8 response to the damages caused to them.
9 [10.17.28]
10 Francois Roux also said the civil action shall be connected to
11  the direct kinship, for instance, between father and son. But in
12  Article 16 of the Code of Criminal Procedure, it states that:
13  "In the case of the death of the victim a civil action can be
14  started or continued by his successor."
15 And the successor here refers to the natural persons who are
16 related legally in relation to the kinship; for instance, the
17 direct bloodline relatives -- father, mother, children, brothers,
18 sisters, siblings, cousins. It means who are the blood-related
19 relatives to the victims.
20 So those civil parties who lodged their applications in my group,
21  they are related in some way to the facts and crimes alleged on
22 the accused. So they are entitled by law to make such
23 application.
24 MR. PRESIDENT:

25 The challenge, is it regarding the right of the civil party to
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1 participate or is it related to the lack of documents to prove
2  the kinship of the civil party applicants, or the lack of
3 documents to prove that they were or they are the direct victims
4 of S-21, and that"s the whole point of the current proceeding.
5 So your response should be directed to these challenges. You
6 have to consider are they challenging the application as a civil
7 party participation or are they challenging the lack of documents
8 related to the applicants or the victims of S-21 Office?
9 [10.20.07]
10 So the Chamber would like you to remind to only focus on the
11 points raised by the defence counsel, and this is particularly
12 related to the E2/49 or E2/69 or E2/74, what is available and is
13 not, and E2/75 or E2/73.
14 And you are not allowed to make your general observation, as I
15 reminded you from the beginning. Do you understand? If you
16 understand, the Chamber will allow you to proceed. Otherwise you
17  will not be allowed to proceed. You can reserve all these
18 comments to be made at the final oral submission.
19 MS. TY SYRINNA:
20 Mr. President, yes, | understand your guidance. What 1 have said
21 is in response to the challenge by the defence counsel.
22 MR. PRESIDENT:
23  Are you talking on the points raised by the defence counsel? IT
24  not, you have to be seated.

25 MS. TY SYRINNA:
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1 In relation to my client, I would like the President to consider
2 the current situation experienced by my client. And the points 1
3 raised is also in response to what has been said by the defence
4  counsel in his challenge to the civil party applications in my
5 group. And 1 based my comment on the existing law of the Kingdom
6 of Cambodia.
7 Thank you, Mr. President.
8 [10.22.06]
9 MR. PRESIDENT:
10 Kar Savuth, you may proceed, and you are reminded only to express
11  your observations on the challenges of the legality or the
12 qualifications of the civil party application or any related
13 evidence to support that civil party application. And you are
14 not allowed to make your observations or submission in the middle
15 of this proceeding.
16 MR. KAR SAVUTH:
17  Thank you, Mr. President. Good morning, Your Honours. Good
18 morning, ladies and gentlemen.
19 As | have stated in my previous observation yesterday, the
20 defence counsel only wishes the civil party to verify in their
21 documents, in their application, their qualification as a civil
22 party; for instance, whether they are the husband or the wife or
23  the son or the daughter or the brother or sister and there are
24  supportive documents to prove that. That is the first criterion

25 that the defence counsel wants. You show that document, then we
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1 will accept it. So that is the Ffirst criterion.

2 And the second criterion is the evidence. The evidence that the
3 defence counsel wants is whether the civil party applicant

4 actually has a relative who suffered or victimized at S-21. If
5 this is clearly shown so then maybe we will accept all those

6 civil party applications.

7 For instance, this can be proved by a photo with the number from
8 S-21 Office and if you don"t I know you only show us a photograph
9 from "73 or "72. How can a defence counsel accept that? We

10 cannot accept it. And if you cannot find a photograph then a

11  confession would be sufficient.

12 [10.24.38]

13 And if there is no confession then the list of prisoners -- and
14  there are two lists. One was prepared by the Office of the

15 Co-Prosecutor and then for the second list you can have a look at
16 the list of the S-21 at the genocidal museum. All the lists are
17 maintained there. And then you just photocopy the relevant page
18 with the name, then the defence counsel would happily accept it.
19 And if you cannot have all these documents, then you have a
20 biography. If you have a biography then we will accept it as
21  well, a biography from S-21. Or if the biography was used to
22 wrap the fried banana, then probably try to find anything else
23 like a photograph from S-21.
24  Thank you.

25 MR. PRESIDENT:
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1 Let me now stop the discussion and the adversarial hearing on

2  this civil party application.

3 The international Co-Prosecutor, do you have anything to add?

4 MR. DE WILDE D"ESTMAEL:

5 Thank you, Mr. President.

6 I wish very briefly to return to the general observations we made
7 yesterday concerning the flexibility which we feel should be

8 applied in consideration of elements of evidence that are

9 produced by civil parties in support of their applications.

10 However there is something which I find disturbing in the debate
11  which has just taken place. In fact, two points.

12  [10.26.34]

13  First of all, the fact that the defence returns to the role of
14 civil parties; it seems to me that within a few minutes we will
15 be having a debate concerning the role of civil parties and

16 apparently we are not allowed to respond to this at this point.
17 MR. PRESIDENT:

18 The Chamber now will not allow any adversarial hearing or

19 discussion on this matter, on the challenges and the responses.
20 I just said that.
21  The Chamber will now move to the new section; that is, a brief
22 submission shall be made regarding whether the civil parties are
23 entitled to put questions to the accused regarding the accused®"s
24  character.

25 The Co-Prosecutors now are given the opportunity to make their
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1 observations regarding this subject and you have 10 minutes to do
2 So.

3 Mr. Hong Kimsuon, do you have anything else to add?

4 MR. HONG KIMSUON:

5 Thank you, Mr. President. 1 would like just to take a brief

6 moment of your time. It"s not related to the adversarial hearing
7 regarding the civil party application.

8 One civil party applicant E2/32 who made a statement on the 9th

9 of July 2009 and this civil party did not fully provide the

10 information to the Chamber, and on the 10th for the E2/32 1

11 wanted this civil party to show the statement regarding to a

12 guard at the Tuol Sleng prison and this civil party was so moved
13 by the countering with the former guard.

14  [10.29.29]

15 I only refer to this person with the code name because it is

16 still confidential.

17 MR. PRESIDENT:

18 Could you please tell the Court what exactly your purpose of

19 standing up and raising this matter, because we are ambivalent as
20 to whether -- what kind of submission you would prefer?
21 But please be brief and summarize your point so that your point
22 can be well communicated to the audience. And if you cannot do
23 that that then the small problem becomes bigger.
24 MR. HONG KIMSUON:

25 Thank you, Mr. President.
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1 I will rephrase my remark and since | have already been notified
2 that this is the last moment for raising any matter in relation
3 to the civil party matters.

4 I have a civil party who is my client and during this moment he
5 would like to submit a new application to be filed in the case

6 file especially in relation to the matter of S-21. The reason

7 behind this is that this document was not presented on the 9th of
8 July 2009 regarding the suffering he experienced during the time
9 he was detained because he was acquainted to another guard who
10 was also at S-21.

11 So my request is that the civil party is allowed to submit

12 additional facts in relation to the mistreatment he received by
13 the guard at S-21.

14 [10.31.52]

15 So he would like to preserve his dignity and that if the Chamber
16 allows it would be very grateful for him.

17 (Deliberation between Judges)

18 MR. PRESIDENT:

19 Mr. Hong Kimsuon, 1 think probably my capacity to understand you
20 is very low now because 1 seem to understand nothing from what
21 you have said and 1 believe that my international colleague would
22 share the same problem because we just don"t understand what you
23 are talking about.
24 Please tell everything you want to say. |1 don"t know what

25 exactly would i1t be, so what kind of fact are you introducing
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1 here? |Is it a new fact? |IFf it is new it cannot be introduced
2 now because the Chamber is now hearing the facts that have
3 already been alleged and laid out in the indictment. So further
4  facts are not related to this matter before the Chamber.
5 So according to our Criminal Procedural Code of Cambodia and the
6 Internal Rules which are very harmonized, 1 believe that we are
7 not dealing with the new facts now at this moment. So it would
8 be best if you can now please rephrase your statement in a more
9 concise way.
10 MR. HONG KIMSUON:
11  Thank you, Mr. President. | may now proceed to clarify the
12 position.
13 [10.34.16]
14 My client is a female civil party.
15 MR. PRESIDENT:
16 Of course, the civil party -- but please use the pseudonym. 1
17 know that it is very confidential but please use the pseudonym of
18 that person.
19 MR. HONG KIMSUON:
20 Thank you, Mr. President.
21 I*m talking to the civil party E2/32, and 1"m not saying the full
22 name of this witness who actually was the former staff of S-2.
23 And it is not really a new fact but the problem is that the civil
24  party failed to tell the Court that she was tortured and raped.

25 So this is the fact that we would like the Chamber to also admit
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1 this fact that the person failed to include in her testimony

2 before the Court on the 9th of July 2009, and that this person

3 would like to add that she was also raped apart from being

4  tortured.

5 MR. PRESIDENT:

6 You said that there is another witness who will be supporting

7 E2/32 in relation to her attempted fact so then if there is

8 another witness then we have to really deal with the witness on

9 top of the civil party that you mentioned, and whether this

10 application is admissible or not.

11 MR. HONG KIMSUON:

12 Thank you, Mr. President.

13 That"s why 1 put this matter before the Chamber. 1 would like to

14  seek permission or consideration of the Chamber to accept the
15 E2/32"s ground that she was raped.

16 MR. PRESIDENT:

17 Judge Lavergne, you take the floor.

18 JUDGE LAVERGNE:

19 I1"m going to try to clarify things a little bit here.

20 [10.37.07]

21 1 thought I understood that the origin of the issues that we"re
22 dealing with today is to determine if your client"s civil party
23 application is admissible, or is this something completely

24  different that we"re talking about, because 1 understood at one

25 point that you are asking that we summons a witness again so that
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1 he can establish that the client was detained at S-21. Or are we
2 trying to bring up facts that have not yet been brought up at all
3 yet and do not stem neither from the hearings nor from the

4  Closing Order?

5 MR. HONG KIMSUON:

6 Thank you, Mr. President.

7 I would like to add further that this fact is related and this

8 request is made in relation to the request made by lawyer Silke

9 Studzinsky. The request has already been made, although 1 don*"t
10 remember the ER number of the request.

11 And I just would like to make it clear that it is the last moment
12  that we have to address the matter of the civil party matter.

13 Because my client said the guard at S-21 raped her but she was

14 feeling embarrassed or shy to actually tell the Court whether she
15 was raped at the moment when she was given the opportunity to

16  testify before the Court.

17 [10.39.26]

18 So I"m asking whether the Chamber would consider calling that

19 witness to give testimony before the Chamber or not.
20 (Deliberation between Judges)
21 MR. PRESIDENT:
22 It is now an appropriate time to take the adjournment, so we"ll
23  take the adjournment for 20 minutes and we"ll resume at 11 a.m.
24 (Judges exit courtroom)

25 (Court recesses from 1041H to 1107H)
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1 (Judges enter courtroom)
2  [11.07.42]
3 MR. PRESIDENT:
4 Please be seated. The Chamber iIs now back In session.
5 First, the Chamber would like to inquire with the counsel, Hong
6 Kimsuon, regarding his intention and submission as he made before
7  the break. Just to make really clear, if the Chamber is
8 requested to call the civil party E2/32 to have her testimony
9 heard again before this Chamber on the new fact which was not
10 questioned before -- that is the sexual rape by the former guard
11 of S-21 Office -- and whether the request was for the Chamber to
12 conduct an in-camera hearing or the request for the submission of
13 a statement to such effect in writing, so that the Chamber can
14 examine and make a decision accordingly.
15 [11.10.01]
16 You have to explicitly state your intention as Judges of the
17 Bench have different views on what you raised before the break.
18 MR. HONG KIMSUON:
19 Thank you, Mr. President. Before the break 1 submitted before
20 you and Judges of the Bench, and during the break 1 consulted
21 with my client, E2/32, to reiterate her position and she would
22 like to confirm that she would like to submit her written
23  statement before the Chamber of what she had not mentioned in her
24  previous testimony, and that the Chamber is not seised to conduct

25 another hearing regarding the new fact.
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1 So in summary, she would like me as her counsel to submit her
2 written statement before the Chamber. Thank you.
3 MR. PRESIDENT:
4  The Co-Prosecutors, do you wish to make any observation regarding
5 the request by Mr. Hong Kimsuon?
6 MR. DE WILDE D"ESTMAEL:
7 Mr. President, we have no particular observations to make. We
8 wish only to note that the Rules of Evidence that we work under,
9 Rule 87, must of course be fulfilled in order to be able to go
10 forward on this request. A priori we feel that this request is
11  justified and useful in order to arrive at the truth.
12 [11.12.30]
13 I hope that the civil party —-- if it is authorized to make a
14 written statement, that the civil party will be able to explain
15 in what way the testimony or the evidence that she wishes to
16 bring forward was not available at the time of the hearing, and I
17 believe that these motivations must exist and that they need to
18 be explained in the submission. Thank you.
19 MR. PRESIDENT:
20 The defence counsel, do you have any observation to make
21 regarding the request by counsel Hong Kimsuon?
22 MR. ROUX:
23 Thank you, Mr. President. | would first like to recall that this
24 is the case of a civil party, E2/32, that was challenged by the

25 defence because this civil party stated that she had been a staff
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member at S-21, and the defence questioned the fact that she had
been a member of the staff of S-21 and I remind you that my
colleague asked that a witness be brought forward who himself
said that that person was not a member of S-21 staff.
Must we cover all this ground again? 1 hear the prosecutor

telling me that we should be able to authorize the request

because the evidence was not available at the time of the hearing

but this is not what is being sought. The request of my
colleague this morning is the following. "My civil party client
did not dare tell the Chamber when she testified -- did not dare
to tell some of the facts.” So I respect the fact that she did

not dare to speak out but that person is a civil party. She is

supported by expert counsel. It was simple enough for her at the

time to contact counsel to tell them, "I can"t bring myself to
say this to the Chamber," and the counsel would have then
requested that the hearing be continued in camera.

[11.15.32]

But we are at the end of the discussion of the facts now and we
would accept that a withess -- or rather a civil party, in fact
-— return to tell us, "Well, there is something that 1 hadn"t
told you before™? Mr. President, distinguished members of the
Court, if you open that possibility you won"t get one person
speaking, you"ll get a whole queue of people coming back to say,
"Well, there"s something we had omitted or forgotten to say; we

would like to say it now'.
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1 So we are dealing with persons who have legal counsel. When the
2  problem occurred there was a possibility for them to consult with
3 counsel and counsel would have immediately seized the Chamber. |
4 believe that this is a tardy request, particularly since it
5 regards a person whose presence at S-21 was challenged and
6 continues to be questioned.
7  [11.16.42]
8 Thank you.
9 MR. PRESIDENT:
10 Mr. Hong Kimsuon, do you have anything else to add?
11 MR. HONG KIMSUON:
12 Mr. President, with your leave, if I am not mistaken I clearly
13 stated that the for