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Cambodian Law — ECCC Legal Compendium

L.
2.

Cambodian Constitution, Art. 38.
1956 Penal Code, Art. 6.

ECCC Law — ECCC Legal Compendium

3.
4.

Establishment Law, Arts. 33 new, 35 new, 37 new.
Internal Rules, 21, 104(1), 104(4)(a), 105(2), 108(7), 109(1).

ECCC Jurisprudence — Already Disclosed on the Case File

L.

10.

Case of Kaing Guek Eav, alias “Duch,” 001/18-07-2007-ECCC/OCIJ (PTC 02),
Decision on I[ENG Sary’s Request to Make Submissions on the Application of the
Theory of Joint Criminal Enterprise in the Co-Prosecutors’ Appeal of the Closing
Order against Kaing Guek Eav “Duch,” 5 December 2008, D99/3/19, para. 14.
Decision on the Appeals Against the Co-Investigative Judges Order on Joint Criminal
Enterprise (JCE), 20 May 2010, D97/14/15, paras. 43, 45.

Case of Kaing Guek Eav, alias “Duch”, Case 001/18-07-2007/ECCC/TC, Judgement,
26 July 2010, E188, paras. 28, 31, 283, 291-292.

Closing Order, 15 September 2010, D427, paras. 150 et seq., 1302.

Decision on [ENG Sary’s Appeal against Co-Investigating Judges’ Decision Refusing
to Accept the Filing of IENG Sary’s Response to the Co-Prosecutors’ Rule 66 Final
Submission and Additional Observations, and Request for Stay of the Proceedings, 20
September 2010, D390/1/2/4, para. 13.

IENG Sary’s Appeal Against the Closing Order, 25 October 2010, D427/1/6, para.
189.

Co-Prosecutors’ Joint Response to the Appeals of Nuon Chea, leng Sary and Ieng
Thirith Against the Closing Order, 19 November 2010, D427/1/17, paras. 174, 176-
183.

[ENG Sary’s Reply to the Co-Prosecutors’ Joint Response to the Defence Appeals of
the Closing Order, 6 December 2010, D427/1/23, paras. 87-88, 90.

Decision on Appeal by NUON Chea and IENG Thirith Against the Closing Order, 15
February 2011, D427/3/15, paras. 137-144.

Decision on leng Sary’s Appeal Against the Closing Order, 11 April 2011,
D427/1/30, paras. 226, 229, 235, 307-11.
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11. Decision on Immediate Appeal by KHIEU Samphan on Application for Immediate
Release, 6 June 2011, E50/3/1/4, para. 31.

12. Co-Prosecutors’ Request for the Trial Chamber to Exclude the Armed Conflict Nexus
Requirement from the Definition of Crimes Against Humanity, 15 June 2011, E95,
para. 25.

13. IENG Sary’s Response to the Co-Prosecutors’ Request for the Trial Chamber to
Exclude the Armed Conflict Nexus Requirement from the Definition of Crimes
Against Humanity and Request for an Oral Hearing, 22 July 2011, E95/4, paras. 24,
28.

14. Severance Order Pursuant to Rule 89ter, 22 September 2011, E124, paras. 1-2, 5-7.

15. Decision on the Co-Prosecutors’ Request for Reconsideration of the Terms of the
Trial Chamber’s Severance Order, 18 October 2011, E124/7, paras. 8, 13, 15, 17, and
Annex.

16. Decision on Co-Prosecutors’ Request to Exclude Armed Conflict Nexus Requirement
from the Definition of Crimes Against Humanity, 26 October 2011, E95/8, paras. 5-6,
13-15, 17-18, 20-32.

17. Scheduling Order for Opening Statements and Hearing on the Substance in Case 002,
18 October 2011, E131.

18. Decision on Co-Prosecutors’ Request to Exclude Armed Conflict Nexus Requirement
from the Definition of Crimes Against Humanity, 26 October 2011, E95/8, paras. 5-6,
13-32.

ECCC Procedural Correspondence — Already Disclosed to the Parties

19. Memorandum from Trial Chamber Senior Legal Officer, Response to issues raised by
parties in advance of trial and scheduling of informal meeting with Senior Legal
Officer on 18 November 2011, 17 November 2011, E141, p. 2.

International Instruments, Conventions and General Assembly Resolutions — ECCC

Legal Compendium _or publicly available online
20. UN.G.A. Res. 95(I), Affirmation of the Principles of International Law Recognized
by the Charter of the Niimberg Tribunal, 11 December 1946.
21. UN.G.A Res 177(I1), 21 November 1947.
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22.

23.

24.

25.

26.
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Convention on the Prevention and Punishment of the Crime of Genocide, UN.G.A.
Res. 260(11I), 9 December 1948, Art. 2.

Universal Declaration of Human Rights, U.N. G.A. Res. 217 A (IlI), 10 December
1948, Art. 11(2).

International Covenant on Civil and Political Rights, U.N.G.A. Res. 2200A(XXI), 16
December 1966, Arts. 14(3)(a), 14(3)(c), 14(5), 15.

Convention on the Non-Applicability of Statutory Limitations to War Crimes and
Crimes Against Humanity, U.N.G.A. Res. 2391(XXIII), 26 November 1968.
International Convention on the Suppression and Punishment of the Crime of
Apartheid, UN.G.A. Res. 3068(XXVII), 30 November 1973, Art. IL

International Law and Jurisprudence

International Military Tribunals — Publicly available online

27.
28.

Charter of the International Military Tribunal, 8 August 1945, Art. 6(c).
Judgement, Trial of Major War Criminals Before the International Military Tribunal,
Vol. 1 (1947), p. 218, 302, 304.

International Court of Justice — Publicly available online

29.
30.

31

32.

Asylum Case (Colombia/Peru), Judgement, 1.C.J. Reports 1950, p. 276.

North Sea Continental Shelf Cases (Germany v. Denmark, Germany v. The
Netherlands), Judgement, 1.C.J. Reports 1969, p. 43, para. 74; p. 44, para. 77.

Case Concerning the Continental Shelf (Libyan Arab Jamahirya/Malta), Judgement,
L.C.J. Reports 1985, p. 29-30, para. 27.

Case Concerning Military and Paramilitary Activities In and Against Nicaragua
(Nicaragua v. United States of America), Judgement, 1.C.J. Reports 1986, p. 98,
paras. 184-186, 188-191.

UN Human Rights Committee — Publicly available online

33.

U.N. CCPR, General Comment No. 32, Article 14: Right to equality before courts and
tribunals and to a fair trial, U.N. Doc. CCPR/C/GC/32, 23 August 2007, para. 35,
available at http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G07/437/71/PDF/G0743771.pdf?OpenElement.

ICC — Publicly available online

34.
35.

ICC Statute, Arts. 7, 22.
ICC Elements of Crimes, Art. 7(1)(j).
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ICTY — Publicly available online

36. ICTY Statute, Arts. 1, 5.

37. Prosecutor v. Tadié, Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, IT-94-1-A, 2 October 1995, paras. 140-41.

38. Prosecutor v. Tadi¢, IT-94-1-A, Judgement, 15 July 1999, paras. 185-234.

39. Prosecutor v. Milutinovi¢ et al., Decision on Dragoljub Ojdani¢’s Motion Challenging
Jurisdiction — Joint Criminal Enterprise, IT-99-37-AR.72, 21 May 2003, paras. 21,
41.

40. Prosecutor v. Milosevi¢, 1T-02-54-AR73.4, Dissenting Opinion of Judge David Hunt
on Admissibility of Evidence in Chief in the Form of Written Statement, 21 October
2003, para. 22.

ICTR — Publicly available online

41. ICTR Statute, Art. 24.

42. Prosecutor v. Bagosora & 28 others, ICTR-98-37-A, Decision on the Admissibility of
the Prosecutor's Appeal from the Decision of a Confirming Judge Dismissing an
Indictment against Theonéste Bagosora and 28 others, 8 June 1998, paras. 34-35.

European Court of Human Rights — Publicly available online

43. Poitrimol v. France, Eur Ct. H.R. 14032/88, Judgement of 25 November 1993, paras.
35-38.

44. Bogdanka Dimova v. Bulgaria, Eur. Comm. H. R. App. No. 31806/96, Report of the
Commission, 21 October 1998, paras. 52-59.

Control Council Law No. 10 Jurisprudence — Publicly available online

1. Berlin (Potsdam) Conference, Protocol of the Proceedings, 1 August 1945, Section
I(A)(1).

2. Control Council Law No. 10 on the Punishment of Persons Guilty of War Crimes,
Crimes Against Peace and Against Humanity, 20 December 1945, Preamble, Art.
H(1)(c), IV.

3. Brandt and Others Case, Judgement of 20 August 1947, Trials of War Criminals
Before the Nuernberg Military Tribunals under Control Council Law No. 10, Vol. 11.

4. Alstoetter and Others Case, Judgement of 3-4 December 1947, reprinted in Trials of
War Criminals Before the Nuernberg Military Tribunals under Control Council Law
No. 10, Vol. II1, p. 974.
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Flick and Others Case, Judgement of 22 December 1947, reprinted in Trials of War
Criminals Before the Nuernberg Military Tribunals under Control Council Law No.
10, Vol. VI, p. 437, 1212-1214.

Greifelt and Others Case, Judgement of 10 March 1948, Trials of War Criminals
Before the Nuernberg Military Tribunals under Control Council Law No. 10, Vol. V.
Ernst von Weizsaecker and Others Case, Order of the Tribunal Dismissing Count
Four and Tribunal Memorandum attached Thereto, 26 March 1948, reprinted in Trials
of War Criminals Before the Nuernberg Military Tribunals under Control Council
Law No. 10, Vol. XIII, p. 116.

Ohlendorf and Others Case, Judgement of 8-9 April 1948, reprinted in Trials of War
Criminals Before the Nuernberg Military Tribunals under Control Council Law No.
10, Vol. IV, p. 499.

United Nations Reports and Other Materials — Publicly available online

9.

10.

1.

12.

13.

14.

15.

16.

17.

UN War Crimes Commission, History of the United Nations War Crimes Commission
and the Development of the Laws of War (1948), p. 188-93, 204-19.

Law Reports of Trial of War Criminals, UN War Crimes Commission, Vol. XV
(1949), p. 137.

Principles of International Law Recognized in the Charter of the Niimberg Tribunal
and in the Judgment of the Tribunal, A/1316 (1950), Principle VI(c).

Draft Code of Offences Against the Peace and Security of Mankind — Report by J.
Spiropoulos, Special Rapporteur, A/CN.4/25 (1950), p. 255, para. 2; p. 257, para. 20.
Report of the International Law Commission on its Second Session, 5 June-29 July
1950, A/CN.4/34, Supp. No. 12, p. 377, para. 123.

Summary of the 48™ Meeting of the International Law Commission, A/CN.4/SR .48,
16 June 1950, p. 55-58, paras. 91, 94-96, 103, 112-13.

Summary Record of 90™ Meeting of the International Law Commission,
A/CN.4/SR.90, 28 May 1951, p. 70-71, paras. 138-139.

Second Report on a Draft Code of Offences Against the Peace and Security of
Mankind, Special Rapporteur, A/CN.4/44, 12 April 1951, p. 55-56.

Report of the Secretary-General Pursuant to Paragraph 2 of Security Council
Resolution 808 (1993), S/25704, 3 May 1993, paras. 33, 35.
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19.
20.
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22.
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Summary Record of the 267" Meeting of the International Law Commission,
A/CN.4/SR.267, 13 July 1954, paras. 42, 46, 52-54, 57, 59.

Statute of the International Law Commission, Art. 15.

Draft Code of Offences Against the Peace and Security of Mankind, U.N. G.A. Res.
897(IX), 4 December 1954.

UN Security Council, 34531 Meeting, S/PV.3453, 8 November 1994, p. 9.

Report of the Secretary-General Pursuant to Paragraph 5 of Security Council
Resolution 955 (1994), S/1995/134, 13 February 1995, paras. 9, 12.

Report of the Ad Hoc Committee on the Establishment of an International Criminal
Court, A/50/22 (1995), p. 16, para. 79.

Summary Record of the 3™ Meeting, UN Diplomatic Conference of Plenipotentaries
on the Establishment of an International Criminal Court, A/CONF.183/C.1/SR.3, 20
November 1998, p. 9, para. §9.

Report of the Group of Experts for Cambodia established pursuant to General
Assembly Resolution 52/135, 18 February 1999, para. 71.

United Nations, Multilateral Treaties Deposited with the Secretary-General Treaty
Series Database, “Status of Treaties”, Chap. IV, 7.

Books. Articles and Miscellaneous

5.

10.

Egon Schwelb, Crimes Against Humanity, 23 B. Y.B. INT'L L. 178, 206 (1946) —
available on databases accessible through ECCC Library.

Natan Lemer, The Convention on the Non-Applicability of Statutory Limitations to
War Crimes, 4 ISR. L. REV. 512, 525 (1969) — available on databases accessible
through ECCC Library.

Sydney L. Goldenberg, Crimes Against Humanity — 1945-1970, 10 W. ONT. L. REV.
1, 10, 50 (1971) — available on databases accessible through ECCC Library.

Robert H. Miller, The Convention on the Non-Applicability of Statutory Limitations to
War Crimes and Crimes Against Humanity, 65 AM. J. INT'L L. 477, 478, 500 (1971) —
available on databases accessible through ECCC Library.

Yoram Dinstein, /nternational Criminal Law, 20 ISR. L. REV. 206, 217, 232 (1985) —
available on databases accessible through ECCC Library.

Theodor Meron, The Geneva Conventions as Customary Law, 81 AM. J. INT’L L. 348,
361 (1987) — available on databases accessible through ECCC Library.

IENG SARY APPEAL AGAINST TRIAL CHAMBER’S
DECISION ON ARMED CONFLICT NEXUS

TABLE OF AUTHORITIES

Page 6 of 8



00755669 E95/8/1/1.1
002/19-09-2007-ECCC/SC

11. Diane F. Orentlicher, Settling Accounts: The Duty to Prosecute Human Rights
Violations of a Prior Regime, 100 YALE L. J. 2537, 2586, 2589, 2591 (1991) —
available on databases accessible through ECCC Library.

12. Theodor Meron, War Crimes in Yugoslavia and the Development of International
Law, 88 AM. J. INT'L L. 78, 85 (1994) — available on databases accessible through
ECCC Library.

13. Matthew Lippman, Crimes Against Humanity, 17 B.C. THIRD WORLD L. J. 171, 232
(1997) — available on databases accessible through ECCC Library.

27. M. CHERIF BASSIOUNI, CRIMES AGAINST HUMANITY IN INTERNATIONAL CRIMINAL
LAw 33, 77, 255-56, 265 (Kluwer International, 1999) — available in ECCC Library.

28. Beth Van Schaack, The Definition of Crimes Against Humanity: Resolving the
Incoherence, 37 COL. J. TRANSNAT’L L. 787, 810-11, 822, 844 (1999) — available on
databases accessible through ECCC Library.

29. Herman von Hebel and Darryl Robinson, “Crimes Within the Jurisdiction of the
Court,” in THE INTERNATIONAL CRIMINAL COURT: THE MAKING OF THE ROME
STATUTE: ISSUES, NEGOTIATIONS, RESULTS 92 (Roy S. Lee, ed., 1999) — Attachment
1.

30. Susan Lamb, Nullum Crimen, Nulla Poena Sine Lege in International Criminal Law,
in 1 THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT: A COMMENTARY
743, 746 (Cassese, Gaeta, Jones, eds., 2002) — available in ECCC Library.

31. William A. Schabas, Mens Rea and the International Criminal Tribunal for the
Former Yugoslavia, 37 NEW ENGLAND L. REV. 1015, 1033-34 (2002-2003).

32. BLACK’S LAW DICTIONARY 1100 (8" ed. 2004) — available in ECCC Library.

33. STEFAN TRECHSEL, HUMAN RIGHTS IN CRIMINAL PROCEEDINGS 203 (Oxford
University Press, 2005) — available in ECCC Library.

14. Stuart Ford, Crimes Against Humanity at the Extraordinary Chambers in the Courts
of Cambodia. Is a Connection with Armed Conflict Required?, 24 UCLA PAC. BASIN
L.J. 125, 152-53, 157, 160, 164-66, 168-69, 175, 179 (2007) — available on databases
accessible through ECCC Library.

15. Ciara Damgaard, The Joint Criminal Enterprise Doctrine: A ‘“Monster Theory of
Liability” or a Legitimate and Satisfactory Tool in the Prosecution of the

Perpetrators  of Core International Crimes?, in INDIVIDUAL CRIMINAL
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RESPONSIBILITY FOR CORE INTERNATIONAL CRIMES 129 (Springer, 2008) — available
in ECCC Library.

34. MALCOLM N. SHAW, INTERNATIONAL LAW 76, 82 (Cambridge University Press, 6™
ed., 2008) — Attachment 2.

35. WILLIAM A. SCHABAS, THE INTERNATIONAL CRIMINAL COURT: A COMMENTARY ON
THE ROME STATUTE 145-46 (Oxford University Press, 2010) — available in ECCC
Library.
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