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I INTRODUCTION

1. On 15 June 2011 the Co-Prosecutors filed their ‘Co-Prosecutors’ Rule 92 Submission
Regarding the Admission of Written Witness Statements before the Trial Chamber’
(OoCP Request),1 requesting the Trial Chamber (a) to declare that there is no absolute
right to summon all witnesses whose statements are being proposed into evidence; (b) to
decide on the need for witnesses to appear for examination at the start of the relevant
phases of the pfoceedings; and (c) to take general guidance from the International
Criminal Tribunal for former Yugoslavia (ICTY)’s Rule 92bis and jurisprudence.” On 20
June 2011, the defence was informed by the Trial Chamber that the deadline for response
to the OCP Request was extended to 22 July 2011.> The defence herewith files its
response to the OCP Request.

2. Rule 84(1) provides the Accused with a mandatory right to examine, at the very least,
witnesses who give evidence against her in the forthcoming proceedings. Furthermore,
the OCIJ written records placed on the case file, do not provide an accurate and reliable
representation of the contents of the interviews recorded with witnesses and should not be
ruled admissible in evidence in the absence of live testimony from the witnesses. All
evidence relied upon to support a conviction of the Accused should be subject to

examination by the defence on behalf of the Accused.

11 LEGAL PROVISIONS

3. The following provisions are relevant:

Rule 84 Appearance of Witnesses and Experts

1. The Accused shall have the absolute right to summon witnesses against him or her
whom the Accused had no opportunity to examine during the pre-trial stage

Article 35new of the ECCC Establishment Law

The accused shall be presumed innocent as long as the court has not given its definitive
judgment. '

In determining charges against the accused, the accused shall be equally entitled to the
following minimum guarantees, in accordance with Article 14 of the International
Covenant on Civil and Political Rights. [...]

Y OCP, Co-Prosecutors’ Rule 92 Submission Regarding the Admission of Written Witness Statements
before the Trial Chamber, 15 June 2011, Document No. E96. The defence was notified of this document on
17 June 2011.

2 OCP Request, para. 41.

3 Confirmed in TC, Decision on Extension of Time, 7 J uly 2011, Document No. E107.
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€. to examine evidence against them and obtain the presentation and examination of
evidence on their behalf under the same conditions as evidence against them; [...].

Article 13 of the Agreement between the UN and Cambodia

1. The rights of the accused enshrined in Articles 14 and 15 of the 1966 International
Covenant on Civil and Political Rights shall be respected throughout the trial process.
Such rights shall, in particular, include the right: to a fair and public hearing; to be
presumed innocent until proved guilty; to engage a counsel of his or her choice; to have
adequate time and facilities for the preparation of his or her defence; to have counsel
provided if he or she does not have sufficient means to pay for it; and to examine or have
examined the witnesses against him or her.

2. The United Nations and the Royal Government of Cambodia agree that the provisions
on the right to defence counsel in the Law on the Establishment of Extraordinary
Chambers mean that the accused has the right to engage counsel of his or her own
choosing as guaranteed by the International Covenant on Civil and Political Rights.

Article 14 of the International Covenant on Civil and Political Rights (ICCPR)4

1. All persons shall be equal before the courts and tribunals. In the determination of any
criminal charge against him, or of his rights and obligations in a suit at law, everyone
shall be entitled to a fair and public hearing by a competent, independent and impartial
tribunal established by law [...].

3. In the determination of any criminal charge against him, everyone shall be entitled to
the following minimum guarantees, in full equality:

(e) To examine, or have examined, the witnesses against him and to obtain the attendance
and examination of witnesses on his behalf under the same conditions as witnesses
against him; [...].

Article 297 of the Code of Criminal Procedure of the Kingdom of Cambodia
Inculpatory witnesses who have never been confronted by the accused must be summon(s)ed to
join the trial hearing

II' LEGAL SUBMISSIONS
3.1  The Right to Examine Witnesses against the Accused

4. Rule 84, as illustrated by its heading, deals with the appearance of witnesses at trial. The
wording of the three versions of Internal Rule 84(1) is different and this is clearly the
result of an unintentional error in translation. However, the essence of Rule 84(1) in all
its versions is the same; it provides a mandatory right to the Accused to examine
witnesses whose attendance she can demand. This clear meaning can be understood by
the use of the word ‘shall’ which appears in all three versions. The OCP wrongly asserts
that insertion of the adjective ‘absolute’ detracts from the ‘right’ accorded to an Accused.
The use of the word ‘absolute’ serves merely to emphasize the right. There is no
ambiguity in the words used. The words are unequivocal and they should be accorded
their natural and clear meaning. Where the drafters have chosen to place limitations on

the right to require the attendance of witnesses these are clearly set out. Most importantly,

* This same right is reflected in Article 6(1) and (3)(d) of the European Convention on Human Rights.
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the ‘right’ can only be enforced in respect of witnesses whom the Accused has not had an
opportunity to examine during the pre-trial stage. There is a further qualification in the
English and Khmer versions that the right relates to witnesses who give evidence against
the Accused. In the application of Rule 84(1), no further qualifications should be placed
upon the right of the Accused.

5. The recognition of the right of the Accused to examine a witness, as set out in Rule 84(1),
gives expression to the right contained in numerous human rights instruments, as set out
above. Significantly, Rule 84(1) closely follows Article 297 of the Code of Criminal
Procedure of the Kingdom of Cambodia which states that inculpatory witnesses who have

not been confronted by the Accused must be summonsed.

6. The OCP wrongly asserts that the Trial Chamber has a discretion to admit the written
statements of witnesses. This is not borne out by the wording of Rule 84. Once the
necessary conditions set out in Rule 84(1) have been satisfied there is no discretion to
deny the Accused the right to require the attendance of the witness. The rationale is
obvious. It is unfair for an Accused to be denied the opportunity to question a witness

who gives evidence on matters pertinent to the Accused’s case.

7. The burden is on the OCP to prove the case against the Accused to the necessary criminal
standard. The OCP has the task of i) establishing the crime base and ii) proving the
criminal responsibility of the Accused, if the crime base is made out. It is, therefore,
wrong to contemplate depriving the Accused of the right to examine any witness called to

give evidence relevant to either of these issues.

8. The OCP seems to implicitly accept that the Accused does have the right to examine
witnesses who give evidence as to her acts and conduct, but contends that the right does

not extend to examining the crime base witnesses.

9. The OCP has not clarified its position on whether, if permitted, it intends to call few or

no witnesses to testify as to the crime base and whether it will seek to admit into evidence

5 Articel 35 new of the ECCC Establishment Law; Articles 13 and 14 of the International Covenant on
Civil and Political Rights (ICCPR); Article 6 of the European Convention on Human Rights (ECHR).
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the OCIJ Written Records of witnesses to provide crime base evidence or to provide

further support for witnesses who have been called to testify.

The admissibility of evidence is governed by the provisions of Rule 87 of the Internal
Rules which states that all evidence is admissible subject to the test of relevance, which is
a fundamental principle applicable to all criminal trials. The OCP wrongly seeks to
import into the trial process at the ECCC the provisions set out in the Statutes emanating
from Tribunals within other jurisdictions which are very different in nature and whose

procedures are based more closely on the common law adversarial system.

Rule 84(1) quite clearly provides that the Accused can examine a witness whom she has
not had an opportunity to question pre-trial. In the present case, the defence was
precluded from interviewing any witness at the investigative stage, because the OCIJ
took a calculated decision to conduct the interviews in the absence of the parties. In
taking this course, the OCIJ must have had in mind the right accorded to the Accused at
the trial stage pursuant to Rule 84(1) which would prevent her being prejudiced by an
inability to pose questions at the pre-trial stage. As a consequence of the procedure
adopted, the statements obtained from the OCIJ witnesses have not derived from the
participation of the defence who have had no chance to influence their content on matters

of relevance to the Accused.

3.2  Co-Prosecutors Are Estopped from Raising This Argument

During the investigative stage, this issue was raised by the defence for co-accused Nuon
Chea, but the Co-Investigating Judges informed the defence that at trial the defence
would be in a position to examine the witnesses.® At that stage of the proceedings, when
they were alerted to the defence’s grave concern that they were not in a position to
examine important evidence against the accused, the Co-Prosecutors did not mention that
it was their intention to submit the OCIJ Written Records into evidence thereby denying
the defence the opportunity to examine the witnesses. Thus, the Co-Investigating Judges
decided on this issue in ignorance of the Co-Prosecutors’ intention to admit into evidence

their Written Records without according the right to the defence to examine the witnesses

.6 OCIJ Letter to Nuon Chea defence, 10 January 2008, Document No. A110/1, p. 2.
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in court. By not speaking out at that stage, the Co-Prosecutors have withheld crucial |
information from the Co-Investigating Judges. Thus, the Co-Prosecutors should be
estopped from requesting admission of OCIJ Written Records into evidence now. It is not
unreasonable to conclude that, had the Co-Prosecutors disclosed their intention, the Co-

Investigating Judges would have decided to allow questioning of witnesses pre-trial.

3.3  OCI1J Written Records Cannot Be Equated with ‘Witness Statements’
13. Further the, defence contends that the Co-Prosecutors are wrongly seeking to accord the
OCIJ Written Records the same status as ‘witness statements’ which may on occasion be

admitted in evidence without the maker being called to testify in other jurisdictions.

14. The documents referred to as OCLJ Written Records, and which the Co-Prosecutors refer
to as ‘statements’, were written down in the procés-verbal.” It is submitted that the
quality and characteristics of the documents is very different from a ‘witness statement’.
The defence submits it would be unfair to the Accused, and a breach of Article 14 of the
ICCPR (and Article 6 ECHR) to admit into evidence the OCIJ Written Records in the
absence of full transcripts and then to deny the Accused the right to examine those

witnesses on the all relevant aspects of their recorded accounts .

15. The OCIJ investigators adopted the practice of interviewing witnesses, and audio-
recording the original language interviews. Instead of transcribing these in full, the
investigators frequently made summaries based on their own interpretation of the
material discussed with the witness and its relevance. These OCIJ Written Records were
subsequently added to the case file, and the Co-Prosecutors now refer to them as ‘witness
statements’. The defence submits: that this term does not accurately represent the
document described as the OCIJ Written Records in that it does not contain ‘the
statement’ of the witness.

16. The Co-Prosecutors confidently claim that the ‘statements’ (OCLJ Written Records) ‘have
probative value and strong indicia of reliability’®. The defence has examined the

accuracy of this assertion to ascertain whether the summaries are fair. It is impossible for

" Because the OCIJ Witness Statements themselves use the term ‘Written Record of Interview of Witness’.
8 OCP Request, para 38.
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the defence to check all the audio-recordings, due to the vast number of interviews that
have been conducted by the OCIJ and their length, in the light of the limitations of time
and resources. However, the defence has selected a sample of the OCIJ Written Records
which are on the case file and compared them with the original audio-recordings of
interviews to see whether the Written Records contain a fair representation of the content
of the interviews. This comparison reveals that the OCIJ Written Records are generally
inaccurate, tend to exclude exculpatory evidence, and frequently fail to identify the

original source of pieces of information.

If the defence is not permitted the opportunity to examine the witness during the trial
process, the defence cannot rectify any errors or omissions which have occurred,
including failures to include exculpatory material. The Accused would thus be denied a
fair trial. Whether or not these ‘statements’ relate to crime base evidence or purport to
contain evidence of the acts and conduct of the Accused the point is the same. The fact
that crime base evidence may have less direct applicability to the Accused, does not
diminish its significance to her case. If crime base OCIJ Written Records are admitted
into evidence without the defence being permitted to examine the author, this adversely

impacts on the defence fair trial rights.

3.4  Factual Analysis of OCLJ Interviews
The defence attaches hereto Annex A, which sets out examples of inconsistencies which
have been noted between the ‘OCIJ Written Records’ and the actual accounts given by

the witnesses on the audio-recordings.’

Due to constraints of time and resources, the defence has only been able to compare those
parts of the audio-recorded interviews which have particular relevance to the Accused’s
case. In a number of instances the chronology of the ‘OCIJ Written Record’ is entirely
different from the chronology of the actual interview, which makes it practically

impossible to verify the accuracy and reliability of the OCIJ Written Record.

® The translation of audiotapes from Khmer to English and from French to English was made by the
defence team.
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The defence submits that the comparison of the contents of the original audio-recordings
with the Written Records, as demonstrated in Annex A, shows that the OCIJ Written
Records are not a fair and accurate, or adequate representation of the information
provided by the witnesses. Furthermore, on occasion exculpatory information is omitted.
There is no reason to conclude that the sample selected does not reflect the state of those

Written Records not subjected to comparison with the full recording of the interviews.

The examples provided in Annex A, also show that often the information provided in the
summary comes from either the investigator or the translator, and is merely confirmed by
the witness and thus derives from a leading question. This is not the proper method by
which to obtain the account of the witness. By employing this methodology to obtain the
statement it becomes impossible to identify by reference to the transcript or audiotape
from whom a piece of information originates; nor can it be ascertained whether the
witness has actually understood what he or she is confirming, and thus to what extent the
witness actually agreed with such information. As a consequence the statements provided
by the OCP cannot be relied upon as accurate representations of the evidence that the

witnesses have provided.

3.5  Admissibility of Evidence

In considering the admissibility of evidence, the European Court of Human Rights
(ECtHR) has held that ‘the quality of the evidence must be taken into consideration,
including whether the circumstances in which it was obtained cast doubt on its reliability
or accuracy.’’® It is in this regard, that the defence submits full transcripts become
essential in order to ascertain the reliability and accuracy of the information contained in
the ‘OCIJ Written Records’. With respect to the recording of a witness interview, the

ECtHR further held that:!!

The recording also allowed [the accused] to observe the manner in which the interview
was conducted and to assess for themselves, at least to some degree, the credibility of
A.’s account, [...] While the Court acknowledges the significance of such a recording as
evidence [...], it cannot alone be regarded as sufficiently safeguarding the rights of the
defence where no real opportunity to put questions to a person giving the account has
been afforded by the authorities [...].

19 A.S. v Finland, ECtHR, Authority 29 to OCP Request, para. 52.
W A.S. v Finland, ECtHR, Authority 29 to OCP Request, para. 66.
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3.5.1 European Court of Human Rights Jurisprudence

The ECtHR jurisprudence cited by the Co-Prosecutors in their Request relates to
situations in which the issue is whether actual ‘statements’ can properly be admitted into
evidence, and not procés-verbal, as in the instant case. The defence will briefly review

the authorities the Co-Prosecutors cite.'?

The case of Unterpertinger v Austria“concerned a man who had allegedly assaulted his
stepdaughter. His ex-wife and stepdaughter made statements to the police. However,
under Austrian law, as family of the accused, they could not be compelled to testify in

court. The accused contested the reliability of the statements. The ECtHR stated:

As such, the provision [in Austrian law that allows the victims not to testify in court]
manifestly is not incompatible with Article 6 §§ 1 and 3 (d) (art. 6-1, art. 6-3-d) of the
Convention: it makes allowance for the special problems that may be entailed by a
confrontation between someone “charged with a criminal offence” and a witness from his
own family and is calculated to protect such a witness by avoiding his being put in a
moral dilemma [...]." :

More importantly, the Court ruled that, since the evidence in question formed the main
evidence upon which the conviction was based, there was in fact a breach of Article 6(1)

of the European Convention on Human Rights."®

The Co-Prosecutors also refer in their submission to the case of Windisch v Austria.'°
Again, the ECtHR found a violation of the fair trial principle embedded in Article 6(1)
and 6(3)(d) of the ECHR. Two anonymous witnesses were not required to testify in court,
and the only way in which the accused could test the evidence was by interviewing the

police officers who had interviewed those two witnesses prior to trial."”

Another case relied on by the Co-Prosecutors is Delta v France, where the European

Court sets out the following principle:'®

2 OCP Request, footnote 11.

13 See Authority 33 to OCP Request.

' Unterpertinger v Austria, ECtHR, Authority 33 to OCP Request, para. 30.

' Unterpertinger v Austria, ECtHR, Authority 33 to OCP Request, para. 33.

' Windisch v Austria, ECtHR, Authority 35 to OCP Request.

" Windisch v Austria, ECtHR, Authority 35 to OCP Request, para. 28.

'8 Delta v France, ECtHR, Authority 30 to OCP Request, para. 36. This same argument is reflected in Asch
v Austria, ECtHR, Authority 28 to OCP Request, para. 27; Saidi v France, ECtHR, Authority 32 to OCP
Request, para. 43; Van Mechelen and Others v the Netherlands, ECtHR, Authority 34 to OCP Request,
para. 51.

Defence Response to OCP Rule 92 Request 8 of 15
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36. In principle, the evidence must be produced in the presence of the accused at a public
hearing with a view to adversarial argument. This does not mean, however, that in order
to be used as evidence statements of witnesses should always be made at a public hearing
in court: to use as evidence such statements obtained at the pre-trial stage is not in itself
inconsistent with paragraphs 3(d) and 1 of Article 6 (art. 6-3-d, art. 6-1), provided the
rights of the defence have been respected. As a rule, these rights require that an accused
should be given an adequate and proper opportunity to challenge and question a witness
against him, either at the time the witness makes his statement or at some later stage of
the proceedings [...].

28. In this case, and contrary to Unterpertinger v Austria"®, the Court held that the witnesses
could in fact have been compelled to testify in court.’’ Again, the European Court

concluded that the accused’s fair trial rights had been breached, and stated:'

Accordingly, neither the applicant nor his counsel ever had an adequate opportunity to
examine witnesses whose evidence, which had been taken in their absence and later
reported by a policeman who had not witnessed the attack in the underground, was taken
into account by the courts responsible for trying the facts — decisively at first instance and
on appeal, as the file contained no other evidence. They were therefore unable to test the
witnesses’ reliability or cast doubt on their credibility.

29. In the case of Asch v Austria,** the ECtHR held that, whilst the local court had not been
able to hear the main victim, this did not lead to a breach of the defendant’s right because
the officer who had interviewed her in the pre-trial stage had in fact been called at trial,
and secondly, because there was more evidence that supported the allegations against the
accused. The defence notes that this was a case of domestic violence, where the woman,
the victim, had been assaulted in her home by her partner, Mr Asch. The morning
following the assault, the victim went to the police and doctor and had a record made of
her injuries suffered the previous night. Cases of domestic violence are very particular
with respect to the weight of evidence, and cannot be compared to the instant case, even
if all other elements of that particular case are not taken into account. It was also
expressly held that these factors distinguish the facts of the Asch case from the

Unterpertinger and Delta cases mentioned above.”

30. Further, in the case of Saidi v France, the European Court held that there was a breach of
Article 6 of the ECHR where the testimony that had not been subject to scrutiny at trial
was the sole basis for the applicant’s conviction. The Court further held that ‘[t]he lack of

' See Authority 33 to OCP Request.

2 Delta v France, ECtHR, Authority 30 to OCP Request, para. 37.
2! Delta v France, ECtHR, Authority 30 to OCP Request, para. 37.
22 Asch v Austria, ECtHR, Authority 28 to OCP Request.

B Asch v Austria, ECtHR, Authority 28 to OCP Request, para. 30.
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any confrontation deprived him in certain respects of a fair trial’, and held that even if
there are difficulties in the fight against drug-trafficking in particular with regard to
obtaining and producing such evidence, ‘such considerations cannot justify restricting to

this extent the rights of the defence’.**

31. The case of Van Mechelen and Others v the Netherlands, also cited in the OCP Request
to support their argument, concerns the use of anonymous witnesses, and the Court there
held that anonymous witnesses cannot be the sole basis for a conviction.”> Anonymous
witnesses cannot be equated with witnesses that testify to crime base. In the Van
Mechelen case, the issue was not so much that the defence had not had the right to
examine the witness in question, because they had, but that the task was made
meaningless by the fact that they did not know the identity of that particular witness.?®
The Court held that the Dutch courts’ decision to allow the anonymous evidence had not
been sufficiently justified, and concluded that there had been a breach of Article 6 of the
ECHR, and the Court again stressed the importance for the defence to examine the

witness in court, thus being able to judge the witness’s reliability and demeanour.”’

32. In the case of Luca v Italy, the European Court considered a complaint of an accused who
was deprived of the chance to examine the main witness upon whose evidence the

conviction was based; in that case the Court decided Article 6 had been violated.?®

33. The case of A.S. v Finland concerned the testimony of a five-year-old child against an
alleged sexual perpetrator. Given the impact the questioning had on the child, it had been
decided by a child psychiatrist that he should not be subject to further questioning.?
More specifically, this case concerned the qﬁestion whether a video of the interview with
the child should be admitted into evidence, when the applicant had not himself been in a
position to interview the child himself. Domestic Finnish law provides that a video of an

interview of a witness under fifteen years old cannot be allowed in court unless the

2 Saidi v. France, ECtHR, Authority 32 to OCP Request, para. 44,

5 Van Mechelen and Others v the Netherlands, ECtHR, Authority 34 to OCP Request, para. 55.
8 Van Mechelen and Others v the Netherlands, ECtHR, Authority 34 to OCP Request, para. 59.
2" Van Mechelen and Others v the Netherlands, ECtHR, Authority 34 to OCP Request, para. 62.
3 Luca v Italy, ECtHR, Authority 31 to OCP Request, para. 43-45.

» A.S. v Finland, ECtHR, Authority 29 to OCP Request, para. 13.
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accused has had the opportunity to interview the witness. However, the applicant had

initially agreed to the showing of the video in court.”

34. The European Court in A.S. v Finland held:*!

In any event, paragraph 1 of Article 6 taken together with paragraph 3 requires the
Contracting States to take positive steps, in particular to enable the accused to examine or
have examined witnesses against him. Such measures form part of the diligence which
the Contracting States must exercise in order to ensure that the rights guaranteed by
Article 6 are enjoyed in an effective manner [...].

35. Even in the case of A.S. v Finland, concerning the sensitive issue of child sex abuse, the
European Court held that certain specific measures should have been put in place, the

failure of which led to a violation of the Convention:*?

In acknowledging the need to strike a balance between the rights of the defendant and
those of the alleged child victim, the Court finds that the following minimum guarantees
must be in place: the suspected person shall be informed of the hearing of the child, he or
she shall be given an opportunity to observe that hearing, either as it is being conducted
or later from an audiovisual recording, and to have questions put to the child, either
directly or indirectly, in the course of the first hearing or on a later occasion.

36. In that case, the Court concluded that the applicant should have had the right, at the very
least, to put written questions to the child. The defence for the Accused has not been
given the opportunity to put such written questions. The effect of the OCP Request is to
seek to put in evidence witness statements that have not been tested by the defence ar all.
This procedure is in breach of the ECtHR decisions as to the minimum threshold for

respect of an accused’s fair trial rights.

37. The cases mentioned by the OCP serve to underline the importance for the Accused to

examine the witnesses who give evidence against her.

3.5.2 International Tribunals’ Jurisprudence

38. At the international tribunals, prior to the commencement of the trial, full witness
statements are provided to the defence, and thus the defence has a complete overview of
what the witness has said to the investigators.’® This allows the defence to ascertain the

origin of the information contained in the statement in contrast to the procedure

30 A.S. v Finland, ECtHR, Authority 29 to OCP Request, para. 49.
3V A.S. v Finland, ECtHR, Authority 29 to OCP Request, para. 53.
32 A.S. v Finland, ECtHR, Authority 29 to OCP Request, para. 56.
3 Though the statements may be redacted at first instance, but this does not prevent the defence of being
fully informed of the (exculpatory) information relating to the accused person contained in the statement.
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employed at the ECCC for the reasons set out above. Further, as partial analysis of the
interview recordings has shown, exculpatory evidence has been left out of the OCIJ
Written Records. The admission of evidence of this nature which cannot be tested must

lead to a breach of the Accused’s fair trial rights.

39. Any comparison with the practice of admission of witness statements at the ICTY, the
ICTR and the Special Court for Sierra Leone is therefore, unhelpful in determining the

issue.

40. Further, whilst in principle, comparison with other Tribunals may be instructive,
reference to the ICTY and SCSL Rules of Procedure and Evidence (RPE) is not helpful
in this instance, since they do not have any rule equivalent to Internal Rule 84(1), which
in itself underlines the importance of this provision. Also, as acknowledged by the Co-
Prosecutors, the other tribunals have explicit provisions for the admission of witness
statements.”* The absence of such provision in the ECCC legal instruments is indicative
of the different system prevalent here. In view of the rules contained in the Statutes of
other Tribunals and their inevitable familiarity to the drafters of the Internal Rules of the
ECCC, the omission of explicit provisions to allow for the admissibility of written
statements must have been intentional. It is wrongly characterized by the Co-Prosecutors

as a lacuna in the Rules.

41. The jurisprudence cited of the International Criminal Court (ICC) is of limited relevance
as the ICC, like the other tribunals, makes use of ‘witness statements’, rather than mere
summaries. However, it is notable that the ICC does not permit the use of the witness
statements unless the defence and prosecution has been allowed the opportunity to

examine the maker of the statement at the time it is taken.

42. The Co-Prosecutors refer to ‘the civil law system’ in paragraph 31 of the OCP Request.
The defence submits there is a need for caution in using that term, since there are many
different civil law systems, and as far as the defence is aware, in most if not all of those

systems, the defence is allowed to test the witness’s evidence, either at the pre-trial phase,

3 See OCP Request, para. 5. Whilst the OCP calls this ‘lacunae’, the defence submits omitting such
provision in the Rules was not an oversight, but a deliberate decision.
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or in court. Whilst in no system, civil or common law, does counsel have ‘unrestricted
freedom to cross-examine witnesses’,” restrictions are imposed such as those described
in the cases before the ECtHR mentioned above. Further, the case cited by the Co-
Prosecutors dates from 1969,°® and the ‘civil law system’ has developed greatly since.
The defence submits that in the civil law systems the accused or his or her counsel is
generally actively involved at the pre-trial stage of the proceedings, even if the charged

person relies on his or her right to remain silent.

Further, the OCP’s emphasis on the objectivity of the procedures applied by the Co-
Investigating Judges has been challenged by the defence throughout those proceedings. In
respect of the defence’s earlier comments on the quality of the OCIJ Written Records, it
is irrelevant in this regard whether the errors and omissions noted in the OCI] Written
Records are the result of deliberate actions or mere mistakes and inaccuracies. What is
relevant is that it has been shown that the OCIJ Written Records are not accurate
reflections of the interviews conducted with these witnesses, and those cannot without
admission of their full transcript into evidence, or cross-examination by the defence, be
admissible.

In paragraph 34 of their Request, the Co-Prosecutors state that the defence wishes to
examine hundreds of witnesses at trial. This number depends on the number of witnesses
called by the Co-Prosecutors (which may number several hundred), and further on the
number of OCJ Written Records the Co-Prosecutors seek to rely on in the trial. The Co-
Prosecutors choose which witnesses they want to place on their Witness List, and which
OCIJ Written Records they seek to adduce in evidence. The defence is merely asserting
its right to test the prosecution evidence. The Co-Prosecutors put a total of 6,969
documents on their Documents List, including 1,415 documents called ‘witness
statements’. The defence respectfully submits that, if the Co-Prosecutors, have concerns
as to the expeditious conduct of the case, the remedy lies with them but not at the expense

of the rights of the Accused.

> OCP Request, para. 31.
% Authority 38 to OCP Request.

Defence Response to OCP Rule 92 Request 130f 15




00715998

002/19-09-2007-ECCC/TC

E96/y

45. The Co-Prosecutors cite Rule 21. The defence submits this provision has no relevance to
the issue to be determined. The Co-Prosecutors can request the attendance of all those

witnesses whose evidence they seek to rely upon to try and prove their case.

46. The defence further submits that the Case 001 should not guide the Chamber in its
determination of this matter in Case 002. The case was wholly different and many of the
facts were not in issue in Case 001. The Trial Chamber was concerned with the admission

into evidence of some 14 documents.’’

3.6 Statements from Outside Organizations and Persons

47. The Co-Prosecutors further contend that ‘witness statements’ from organizations other
than the OCIJ should similarly be admitted into evidence,*® such as statements taken by
the Documentation Center for Cambodia (DC-Cam). As shown by previous filings of
other defence teams, information deriving from this organization cannot be treated as
objective, and thus lacks reliability. The organization was created to instigate the
prosecution of Khmer Rouge leaders. In this respect, the defence refers to the filing of the
co-accused, Ieng Sary’s, defence, asking the Trial Chamber not to rely on any material
deriving from DC-Cam.* The arguments contained therein apply to other organizations
and persons who have conducted interviews in preparation for the trials; these cannot be

said to be objective. Further, frequently the provenance of the material is not clear.

3.7  Admission of Statements from Deceased Witnesses

48. The OCP Request makes reference to the Trial Chamber’s decision in Case 001 relating
to the admission of statements made by witnesses who are now deceased.*’ In that case
the Chamber denied the Co-Prosecutors’ request to admit into evidence statements made
by witnesses who had died since providing a statement, and whom the defence had not
had the opportunity to examine, either at the investigative or at the trial stage. It is

respectfully submitted that the Trial Chamber had proper regard for Rule 84(1) and was

7 OCP Request, para. 30.

*ocp Request, para. 39.

*? Ieng Sary’s Motion against the Use of All Material Collected by the Documentation Center for
Cambodia, 24 February 2011, Document No. E59.

“0 Case 001, TC, Decision on Admissibility of Material on the Case File as Evidence, 26 May 2009,
Document No. E43/4, paras. 13-16.
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not persuaded to embrace the provisions of the Rules applicable to the ICTY. The Trial
Chamber’s ruling is correct and unambiguous. As a general principle, the defence has the
right to examine evidence from witnesses against the Accused, and if the witness has died
the evidence may not be used against the Accused, in accordance with international fair

trial standards.

3.8  Admission of Transcripts

The defence objects to the admission of transcripts into evidence on the basis of Rule 92
which is not intended to be used for the admission of evidence. The defence strategy in
the case of Duch was not to challenge most of the evidence adduced by the Co-
Prosecutors; consequently, the witnesses in that trial were not subjected to cross-

examination and the reliability and veracity of the witnesses was not tested.

v CONCLUSION
For the reasons set out herein, the defence respectfully requests the Trial Chamber:
- Toreject the OCP Request in its entirety;
- To allow the defence the right to examine in court each witness who testifies
against the Accused;
- To allow the defence in principle the right to examine witnesses who have
provided inculpatory information about the Accused;
- To exclude any incomplete OCIJ Written Record,;
- To reject all ‘witness statements’ or other witness documents emanating from
DC-Cam and / or comparable organisations or persons;
- To affirm that statements of deceased witnesses are inadmissible;

- To rule that transcripts of evidence from other trials are not admissible.
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