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SITTING as Trial Chamber Il, composed of Judge Laity KaRrasiding, Judge
William H. Sekule, and Judge Mehmet Giiney;

CONSIDERING that the Accused was arrested and detained fréong2st 1995 to

7 February 2000 by the Namibian authorities ; tbat22 December 1995, the Office of
the Prosecutor ("the OTP") contacted the Namibighaities for the Accused to be kept
in custody pending further information by theirnsgees; that, on 18 January 1996,

the OTP notified the Namibian authorities that thag no evidence against the Accused
with regard to his having committed any crimes witine jurisdiction of the Tribunal,
that the Accused was subsequently released bydh@kian authorities on 8 February
1996 ;

CONSIDERING FURTHER that the Accused’s Indictment was confirmed on 29
August 1998 and that an Order for Arrest and Teamsfirsuant to Rule 55 of the Rules
was issued against him on 8 October 1998; thafttesed was subsequently arrested
on 21 October 1998 in Namibia and transferred ¢oTthbunal on 22 October 1998; that
his Counsel was appointed on 24 February 2000fanadly, that the Accused’s Initial
Appearance together with his co-Accsued, adjouometl0 March 1999, took place

on 7 April 1999;

BEING SEIZED of aMotion Concerning the lllegal Arrest and lllegal 2ation of the
Accusediled by the Defence on 18 April 2000; of a suhsagfResponse of the
Prosecutor to Defense Notice of Motion concernhregArrest and lllegal Detention of

the Accusediled on 2 August 2000 and ofSupplemental Response of the Prosecutor to
Defense Notice of Motion concerning the Arrest Hiegal Detention of the Accused

filed on 3 August 2000;

CONSIDERING the following documents thereafter submitted ey Barties: Letter by
the Defence dated 18 September 2000 (enclosiddfatavit by the Accused and one by
his Counsel David Hooper andreply to Prosecution Respoh$ited on 19 September
2000;Surreply of the Prosecutor to Defense Reply daé8dptember 2000 Re : Notice
of Motion Concerning the Arrest and lllegal Detemtiof the Accusefiled on 25
September 2000; 51-page set of documents subrbiytéie Defence at the hearing of 26
September 2000 (providing a chronology of eventgjramary of the arguments and
replies of the Parties, and a copy of the documsutignitted to that date); Letter by the
Defence dated 3 October 2000 (enclositigcasimileletterfrom the Namibian Ministry

of Foreign Affairs, Information and Broadcastingied 22 September 2000, regarding
the absence of communication with the United NatiSacretary General during the
Accused’s detention from August 1995 to Februa§6l@nd copy of the Defence reply
thereof, dated 3 October 2000); Letters dated 91&n@ctober 2000 by, respectively, the
Accused and his Counsel (enclosing three newspegbects) Defence Reply to
Prosecutor’'s Response to ‘New Informatiéiféd on 2 November 2000; Letter by the
Defence dated 5 November 2000 (enclosing lettethdccused to the Registry,
regarding appointment of a Counsel);



CONSIDERING the provisions of the Statute of the Tribunal €'®tatute"), specifically
Article 19, 20 of the Statute; the Rules of Progedand Evidence ("the Rules"), in
particular Rules 40, 40is, 44, 44bis, 62, 72, 73 of the Rules;

HAVING HEARD THE PARTIES at a hearing on 26 September 2000;
NOW CONSIDERS the Motion.

ARGUMENTS OF THE PARTIES:

The Defencesubmits,inter alia, that:

1.  Their Motion, which pertains to the possildss of jurisdictiomatione personaef
the Tribunal, is of a preliminary nature: the viatas alleged of the Accused’s
fundamental rights during two periods of detenfjone in Namibia, from 2 August 1995
to 7 February 1996, the other at the UNDF in Arugmd 998)per seraise the issue of

the possible loss of jurisdiction of the Tribunakothe Accused. They rely on the
Barayagwiza Appeals Chamber Decision of 3 NoverdB8®, at par. 71, wherein

similar allegations were reviewed, according toakhithe issues raised by the Appellant
certainly fall within the ambit of Rule 72Alternately, they would bring their Motion
under Rule 73 of the Rules.

2.  The Accused’s arrest of 2 August 1995,HeyNamibian authorities, was carried
out pursuant to a formal request made by the Pubsepursuant to Rule 40 of the Rules,
in the form a list of suspects, on which the Acclis@ame figured, the Prosecutor had
previously transmitted to, among others, the Sthtéamibia. Any irregularities
pertaining to both the arrest and the subsequéantien of the Accused in Namibia
from 2 August 1995 to 7 February 1996 are theredtiréoutable to the Tribunal.

3.  The Accused’s arrest of 1995 was illegahimabsence of any proof against the
Accused to consider him a suspect, let alone ashkioarrest, as indicated byac simile
letter dated 18 January 1996 signed by Richard skahé and addressed to the Namibian
Ministry of Foreign Affairs, in which the then Pexsutor ‘tonfirm[s] (...) that at this
moment we do not possess evidence which woultkergito request the Namibian
authorities to detain Dr André Rwamakuba

4.  During the Accused’s 6 months of detentioNamibia from 2 August 1995 to

7 February 1996, several of his individual rightsevviolated: he was not granted
assistance of a Counsel, neither did he appearebafdudge, nor was an indictment
issued against him, in contradiction with his rigbhder the Statute and the Rules of the
Tribunal as well as under International Law.

5.  Furthermore, after his release in Febrd&86 for lack of evidence against him, the
Accused was arrested for a second time in 199&wdxccounts for a lack of diligence in
the Prosecutor’s handling of this case, resultiogably, in the violation of his right to a
speedy trial.



6. Following his second arrest on 21 Octol®98land his transfer to the Tribunal on
22 October 1998, the Accused, while in the custafdpe Tribunal his Initial

Appearance only took place on 7 April 1999 (a 18% delay). He therefore suffered a
breach of his rights under Articles 19 and 20 ef 8tatute, Rule 62 of the Rules and
international human rights standards. Further At@ised was not provided in due time
with a Counsel. These two delays are substant@igmin themselves to warrant the loss
of jurisdiction of the Tribunal over the Accuseddanonsequently, his release and the
dismissal of all charges against him.

7.  The cumulation of all these violationstod individual rights of the Accused are
calling, as a remedy, for the immediate and und@rdil release of the Accused and for
the dismissal of the charges against him.

The Prosecutareplies,inter alia, as to the merits of the Defence Motion, that:

8.  The Prosecutor did not direct or otherveigese the August 1995 arrest of the
Accused by the Namibian authorities and never tated or otherwise made public a list
of suspects to States prior to the Accused’s amek®95. When former Prosecutor
Goldstone learnt of the Accused’s arrest, four msmifter the latter, through the
Ambassador for Rwanda to South Africa, he senttarlen 22 December 2000 to the
Namibian authorities, asking them to continue chétg the Accused pending further
information under the regime of their municipal tavather than on behalf of the
Tribunal. Therefore, the Accused was not detaingdeabehest of the Tribunal in
1995/1996, which has no jurisdiction over allegeegularities in this respect.

9.  According to an Internal Memorandum of @murt Management Section of the
Tribunal dated 16 February 2000, the delay in theu&ed’s initial appearance is
attributable to the judicial recess, and to theused having delayed appointment of his
Counsel. the Accused can therefore not claim fgpaasibility of the Tribunal with
respect to a delay for which he is partly respdasib

10. The Defence Motion should therefore be diseuss
HAVING DELIBERATED:
Admissibility of the Defence Motion

11. The Trial Chamber notes that the Appeals Clearnéld that issues pertaining to due
process and challenges of an individual's arrettatequest of the Tribunal and/or
detention at the behest of the Tribunal were toeeewed as preliminary motions based
on lack of its jurisdictiomatione persona¢SeeBarayagwiza Decision of 3 November
1999 at par. 71, Barayagwiza Scheduling Order leélaruary 1999 and Semanza
Decision of 31 May 2000 at par. 70, which runs thilAppelant a, en contestant la
légalité de sa détention, effectivement soulewvgi&stion de la compétence ratione
personae du Tribunal et donc fait appel d’une déaigjui a rejeté une exception
d’'incompétence au sens de l'article 72 du Reglefmentr unofficial translation "the



Appellant, while challenging the legality of higelation, has indeed raised the issue of
the competence ratione personae of the Tribunalthud lodged an appeal against a
decision rejecting a pre-trial motion based on ladkurisdiction within the meaning of
Rule 72 of the Rulel"

12. However, the Trial Chamber notes that the Afgp€hamber drew this conclusion,

in all these cases, while applying Rule 72 of thweR as in force prior to its amendment
on 21 February 2000, when a Rule 72(G) was add#teteffect of restricting any
objections based on lack of jurisdiction under Ri2éB)(i) to"motion[s] challenging an
indictment (...)" The present Defence Motion, however, was filed®®pril 2000, that

is, after Rule 72(G) entered in force. As the issagsed by the Defence are not related to
the Accused’s Indictment, the Trial Chamber shatineview it under Rule 72 of the
Rules.

13. The Trial Chamber nevertheless notes thab#fence Motion raises serious
allegations pertaining to the fundamental rightshdfviduals before the Tribunal as well
as to the obligations of the different organs @f Tmibunal in this respect. The Trial
Chamber shall bear these considerations in mintewéviewing these submissions.

14. As alternately submitted by the Defence, thal Thamber will review the Defence
Motion on the basis of a Motion pursuant to RuléAj3

The Accused’s first period of detention in Namiff#aAugust 1995 - 7 February 1996)

15. The Defence is contesting the legality of b#harrest of the Accused by the
Namibian authorities on 2 August 1995, and his sqbent first period of detention in
Namibia, from the date of his arrest to 7 Febrd#96.

On the Alleged lllegality of the Accused’s Arresti995 and misconduct of the
Prosecutor in handling the case against him

16. On the basis of the allegation that the Naanilaiuthorities arrested the Accused on
2 August 1995 pursuant to a Request of the Prosedhe Defence is challenging the
legality of the said arrest, in the absence oficieffit evidence against the Accused for
the Prosecutor to consider him a suspect and havarnested, as indicated by the letter
dated 18 January 1996 from former Prosecutor Gadsto the Namibian Ministry of
Foreign Affairs, in which the formercbnfirm[s] (...) that at this moment we do not
possess evidence which would entitle us to reghestiamibian authorities to detain Dr
André Rwamakuba

17. As a principle, the Trial Chamber would likeabserve that, whatever the case may
be, the Prosecutolfwho] shall initiate investigations ex-officig¢Article 15(2) of the
Statute), is independent in devising his own proses policy and has a discretionary
power in deciding, upon assessment of the infoonatollected, Whether there is
sufficient basis to proce&dhat is, to pursue who, in his opinion, may havenmitted
crimes within the jurisdiction of the Tribunal. TReosecutor may very well consider



someone a suspect and ask for his arrest undedRudéthe Rules, as might have been
the case for the Accused, even in the absenceppbsting evidence amounting to a
prima faciecase, that is, meeting the standard of proof egfdly a Judge when

reviewing an indictment and confirming it, as tlase may be, pursuant to Rule 47 of the
Rules. In this respect, the letter of 18 Januaf02€an not substantiate allegations that
the Prosecutor, if he ever acted upon Rule 40eRtiles to have the Accused arrested in
1995, did so without having gathered, at leasteliable and consistent body of material
which tends to show that the suspect may have dtednai crime over which the

Tribunal has jurisdictioh (Rule 40bis of the Rulés a body of material that may

however not be sufficient to ask for confirmatidraa indictment, which would account
for the content of the Prosecutor’s notificatioril8f January 2000.

18. On the other hand, the Defence is challentfiad’rosecutor’s lack of diligence in
handling his case against the Accused in the bflthe latter’s first arrest and detention
from 2 August 1995 to 7 February 1996, his relediss a period of six months for lack
of evidence, followed thereafter by a second aire$998.

19. In this respect, the Trial Chamber notes #ii&r having initially concluded a matter
on the basis of lack of evidence to substantiayecharges against a suspect, the
Prosecutor may very well come across additionarmétion previously lacking to its

file and pursue again the same suspect, withoubanbing upon his rights.

20. Accordingly, even if the Accused’s first atraad detention on 2 August 1995 took
place upon a request of the Prosecutor, which mesrtaibe determined, the said arrest
and subsequent detention could not be considdegglilas such, nor could it be
considered a misconduger seof the Prosecutor, for the sole reasons thatélyas
subsequently released for lack of evidence aghins{as indicated by thiac simile

letter from former Prosecutor Goldstone to the Naam Ministry of Foreign Affairs
dated 18 January 1996) and that, (2) he was thereafested on 21 October 1998 and
thereafter detained for a second time both in Naahd at the UNDF.

21. The Trial Chamber will now consider, whethe Tribunal has jurisdiction over the
conditions of the Accused’s detention in 1995 a@#6lin Namibia. If so, the Trial
Chamber will then assess whether any violatiortgoindividual rights have taken place
at the time for which the Tribunal bears any resjguaility.

On the Alleged lllegality of the Accused’s Firstrid@ of Detention in Namibia: Does the
Tribunal have jurisdiction over the conditions efehtion of the Accused in 1995 and
1996 in Namibia?

22. As to the first issue laid out above, bothiparagree that the Accused was arrested
and detained by the Namibian authorities. The Tamber accordingly recalls that, as
a rule, the Tribunal has consistently held thatid no jurisdiction over the conditions of
any arrest, detention or other measures carrietbyatsovereign State at the request of
the Tribunal SeeNgirumpatse and Karemera Decisions of 10 Decem®@9,1Kajelijeli



Decision of 8 May 2000, Nzirorera Decision of 7 &epber 2000 and Nyiramasuhuko
Decision of 12 October 2000).

23. As far as detention in a State is concern&eehier, these holdings have to be read in
the light of the Baryagwiza Decision of 3 Novemh889 — a Decision referred to by the
Defence - where the Appeals Chamber, seized ajatlns of illegality of the
Appellant’s detention in the State of Cameroondltleat ‘'Under the facts of this case,
Cameroon was holding [him] in the "constructive toay' of the Tribunal by virtue of

the Tribunal's lawful process or authority”. Altlghuthe notion of one’scbnstructive
custody was not explicitly referred to in its subsequ8emanza Decision of 31 May
2000, which addressed in essence the same issaesppeals Chamber applied some of
the consequences drawn from the notion of constrictistody in its Barayagwiza
Decision of 3 November 1999 in the Semanza Deciafowell. Among these
consequences are the responsibility of the Tribtoradome aspects of the detention of
such an individual detained at its behest, whikc#j timeframes under the Rules run
with respect to the "constructive detainee" of Tnbunal, prior to his transfer to the
UNDF, notably with respect to his right to be prdipjinformed of the nature of the
charges against him.

24. In the instant case, the Defence allegegiieafAiccused was arrested by the
Namibian authorities, at the request of the Prasecan the basis of a list circulated by
the latter, on which the Accused’s name figurece Thial Chamber concedes that such a
list, if its existence had been proved, could dtutst a Request by the Prosecutor under
Rule 40 of the Rules to arrest and detain the iddals named therein, depending on its
content and formulation.

25. During the hearing of 26 September 2000, tioedutor'raise[d] an objection to

the evidence offered by the Defence [with regarithéoexistence of such a list of
suspects] in that the Defence has offered in supgdts entire preposition nothing more
than hearsay upon hearsay upon hearsd@yie issue of the admissibility of hearsay
evidence thus raised, The Trial Chamber emphathisgspursuant to Rule 89(Cja]
Chamber may admit amglevant evidence which it deems to have probatiae” (our
emphasis). In this respect, the Trial Chamber canwith the ICTY Trial Chamber
seized of the Blaskic Case, in a Decision of 211dan1998, in thatthe admissibility of
hearsay evidence may not be subject to any praodbimh principle since the proceedings
are conducted before professional Judges who psssesecessary ability (...) to
evaluate it, so that they make a ruling as to éevance and probative valuerhe Trial
Chamber further recalls that essentially the saostipn was held in the Akayesu
Judgement of 2 September 1998, at par. 136, acgptdiwhich:"(...) in accordance

with Rule 89 (...) hearsay evidence is not inadmisgbr se’

26. Among the extensive material submitted byDbé&nse in support of the existence
of the said list of suspects allegedly circulatgdh®e OTP prior to the Accused’s arrest of
1995 (a material inluding, among other documeritglevits by the Accused and his
Counsel, newspaper extracts, correspondence frdrtoahe Namibian authorities), the
Trial Chamber devoted a special attention to theerd of a letter dated 7 February 1996



sent by the Namibian Permanent Secretary for Hoffegra to the Accused, informing
him of his unconditional release, according to wHiwe latter had beendetained as per
requirements of Resolution 978 of February 1995cWinequires that persons implicated
in the Rwandan genocide should appear before ttegriational Tribunal for Rwanda
The Trial Chamber notes that this document estaddishat the Accused may have been
arrested by the Namibian authorities out of theghato comply with what they thought
was their general duty under Security Council Resmh 978, with the intention of
surrendering him, should the Tribunal have wisloeexercise its jurisdiction over the
Accused.

27. The Trial Chamber however finds that no sugemce was brought by the Defence
that the Namibian authoritie® acted to abide, more specifically, by a forreguest

from the Prosecutor pursuant to Rule 40 of the Kutethe form of a list of suspects
including the Accused’s name, notified to the StdtBlamibia by the Prosecutor, and
requesting States to arrest and detain the suspemtestion. The Trial Chamber notes in
this regard that the Prosecutor contends tltla¢ 'OTP] did not direct or otherwise cause
the August 1995 arrest of the accused by the Namiuthoritie$ (Response of the
Prosecutor, par. 15) and, further, strongly dethiesexistence and circulation of such a
list; SeeTranscripts of the hearing of 26 September 199page 66 ('(...the
Prosecutor’s Office at no time circulated suchsd')i Being thus satisfied, in view of the
arguments and the material submitted by both Ratteat the Namibian Authorities did
not act on the basis of a list of suspects ciredldty the Prosecutor prior to the
Accused’s arrest of 1995, the Trial Chamber doeging it necessary to request,
pursuant to Article 28 of the Statute, the saidharities for further clarifications on the
circumstances of the arrest and detention of thmuged in 1995 and 1996, as asked by
the Defence.

28. The second issue raised by the allegatiottseoDefence relates to the moment when
the Office of the Prosecutor or the Tribunal in afiyts organs was informed of the
Accused’s detention in 1995 in Namibia. The Defealtege that the Prosecutor must
have been notified of the Accused’s arrest andndiete prior to 21 November 1995, the
date on which, according to the Prosecutor, JuSimldstone was eventually informed of
the Accused’s detention, that is, more than 3 n®atfter his arrest. They submit in
support of these allegations a newspaper extrachefNamibian dated 21 August 1997,
in which, more than two years after the Accusenls &rrest in 1995, Ben Amathila, the
Namibian Minister of Information and Broadcastisgpposedly told the journalist that
"the Government of Namibia had alerted the then &ro®or of the International

Tribunal for Rwanda, Justice Richard Goldstonethaf suspect's "presence arrest and
detention” in Namibig in 1995.

29. The Prosecutor however submits in supportofdply a letter to the Namibian
Attorney-General, dated 22 December 1995 and siggédrmer Prosecutor Goldstone,
which clarifies, in the view of the Trial Chambd#rat the Prosecutor indeed came to be
notified of the Accused’s arrest only on 21 Deceni895, through the Ambassador of
Rwanda to South Africa, Dr E.B. Karenzi. The Tlamber further took into account,
in this respect, &ac simileletter dated 22 September 2000 from the Namibiamgtty of



Foreign Affairs, Information and Broadcasting to Niwoper, Counsel for the Accused,
in which it is clearly stated that this Ministrywhich was the one in charge in this
respect - [made] no communication (...) to the UN Secretary-€ahwhen Dr
Rwamakuba was first arrested and detained, i.enf2oAugust 1995 to 7 February
1996'.

30. For all the above reasons, the Trial Chandb#rarefore not satisfied that, (1) the
Namibian authorities arrested the Accused on 2 Auf895 and detained him until 22
December 1995 at the request of the Tribunal, bat (2) the Prosecutor was notified of
the Accused’s arrest prior to 21 December 1995.Tiried Chamber does therefonet
consider that, from 2 August 1995 until 22 Decemt®95, when the Prosecutor notified
the Namibian authorities of their knowing that hecused was in their custody, the
Tribunal was responsible for the Accused’s detentidhe Tribunal having no

jurisdiction over the conditions of that periodd&ftention, any challenges in this respect
are to be brought before the Namibian jurisdictions

31. The Trial Chamber now turns to the issue wérettie Accused was detained at the
behest of the Tribunal, from 22 December 1995 wherProsecutor contacted the
Namibian Attorney-General with respect to the Aatligpon learning of his detention,
until 18 January 1996 when he subsequently notthedNamibian Ministry of Foreign
Affairs, via afac simileletter, that &t this moment, we do not possess evidence which
would entitle us to request the Namibian authasitie detain Dr Andre Rwamakuha

32. In hisfac simileletter dated 22 December 1995, Prosecutor Goldstdarmed the
Namibian Attorney-General thaftie had] instructed [his] Office in Kigali to takergent
steps to ascertain whether we are interested inssible prosecution of Dr Rwamakuba
on charges which fall within the jurisdiction oftinternational Tribundl He further
"hope[d] to be in a position to make a decisionhis regard by the middle of January,
1996' and further noted:I'would be grateful if your laws permit this, tHat

Rwamakuba be kept in detention until that time

33. The Trial Chamber considers that the contétitis letter does not amount to a
request under Rule 40 to detain the Accused onlbefhthe Tribunal. Indeed, the words
used by the Prosecutor do not suggest that, upag betified of the Accused’s
detention in Namibia, he considered him a suspefcire the Tribunal. On the contrary,
the letter suggests that the Prosecutor did nat kmew whether the Accused could be
considered a suspect. Besides, the Trial Chamlies tloat the Prosecutor, in this letter,
did not ask for the continued detention of the Assxlion behalf of the Tribunal, but
rather envisaged such possibility under the regiftbe Namibian laws,if'[these] laws
permit this. For these reasons, the Trial Chamber does matider that the Tribunal is
responsible for the Accused’s detention in Namiltoan 22 December 1995 to 18
January 1996. The Tribunal having no jurisdictimerothe conditions of that period of
detention, any challenges in this respect are torbeght before the Namibian
jurisdictions.



34. The Trial Chamber notes that, were it evelpeteonsidered that the letter of 22
December 1995 amounted to a Request pursuant &4Rub detain the Accused on
behalf of the Tribunal, the Prosecutor asked instid letter for a period of
approximately 24 days pending further informatioras to ascertain whether [they
were] interested in a possible prosecution of DraRwkuba on charges which fall
within the jurisdiction of the International TribafY, and subsequently notified the
Namibian authorities of the lack of such eviderateghe time, against the Accused,
approximately 27 days after the said letter, oddi®uary 1996. In any event thus, the
Trial Chamber considers that the Prosecutor diavébtdiligence in order to gather any
evidence needed to either sustain or drop possitaeges against the suspect, so as to
limit the time spent by the suspect in custody.

On the Alleged lllegality of the Accused’s first mths of detention at the UNDF

35. The Trial Chamber notes that the Accused veasterred to the Tribunal

on 22 October 1998, while his initial appearanaktplace on 7 April 1999. Before that
date, a first initial appearance, scheduled on #0cki 1999, was adjourned at the request
of the Accused’s Counsel along with the Counselstioér co-Accused in this caseee
English Transcripts, hearing of 10 March 1999,ae17), until 7 April 1999. Any

delay in setting up the initial appearance of tleeused should therefore be computed
from the date of the transfer of the Accused to diidhe first initial appearance of 10
March 1999.

36. Even so, it clearly appears that the Accusimitial appearance was not scheduled
by Court Management Section, on 10 March 19@&hbut delay, as required under
Rule 62 of the Rules, as more than four monthsaamalf had elapsed since his transfer.
However, the Trial Chamber notes that this delayagnly attributable to the difficulties
in having a Counsel assigned to the Accused, asatedi by an Interoffice Memorandum
sent by Court Management Section on 16 Februar@ Eg8€eMemorandum ICTR/JUD-
11-6-102 at par. 6:The initial appearance took place on 7-8 April 83®ecause of,

inter alia, lack of counsel agreeable to the Accuard the Judicial Recess (from 15
December 1998 to 15 January 1999)hdeed, the Trial Chamber notes that no initial
appearance could have taken place in the abserrc€aiinsel for the Accused.

37. The Trial Chamber recalls that the right faleassistance is a fundamental
individual right as enshrined in Article 20(4)()ch(d) of the Statute and embedded in
international law; a right which entails duties tbe Tribunal and, in particular, the
Registrar, as governed by Articles 44 tobi$of the Rules. The Trial Chamber will
therefore now consider whether these duties wetamike instant case.

38. In order to shed some light on this issue;Titie Chamber requested

Mr. Alessandro Calderone, Chief of the Lawyers Bretention Facility Management
Section (LDFMS), notably,td provide all available information pertaining the
assignment of a defence counsel to Mr. André Rwala&Kinteroffice Memorandum
ICTR/JUD/TCII-21 of 28 September 2000). In theiplse(Interoffice Memorandum
ICTR/JUD-11-5-2 of 29 September 2000), LDFMS subedithat their services had



taken the required steps regarding assignment oh€3 by sending a letter to the
Accused within 8 days following the latter’s tramsfo the Tribunal, on 30 October 2000,
asking him whether he intended to bear the expesfd@s legal representation or
whether he would declare himself indigent, in whiglse he would have to file a request
for assignment of counsel. the Accused in his répdy asked for a period of time of at
least three weeks in order to consult with his famni a letter to LFDMS dated 12
November 1998 (Annexure 2 to Interoffice Memorand@hR/JUD-11-5-2 of 29
September 2000, our translation from the FreiAghi 'honneur de vous demander de
bien vouloir m’accorder un délai d’au moins troisnsaines en vue de mener a bien des
consultations avec ma famille'The Accused eventually submitted his Request for
Assignment of Counsel on 17 February 2000 onlys Téguest once received, the
Registrar assigned Mr. David Hooper, on 24 Febr@@60, as Counsel for the Accused.

39. Rule 45(C)(i) of the Rules states that theifeg, to assign a counsel, shall act upon
reception of'[a] request for assignment of counselhe Trial Chamber notes that,
according to the above Memorandums from LDFMS Rbgistrar duly invited the
Accused, within 8 days following his transfer, tdomit the said request, which the
Accused did on 17 February 2000 only. This suggestisthe Accused bears the
responsibility for any delay in having his Counassigned. The Defence however
submitted, in a letter dated 5 November 2000, adp@y Request for Assignment of
Counsel signed on 8 December 1998 by the Accuseldc@pies of accompanying letters
to LDFMS, requesting assignment of Roger Cote, a Member of the Bar of Quebec, as
Counsel for the Accused. The Trial Chamber notasttiese documents certainly prove
the Accused’s wish and efforts to have a Counsgyiasd to him as early as 8 December
1998. However, the copy of these documents, as ittigioinby the Defence, do not
suggest that they were transmitted by the AccusédFMS along with an official
transmission form, which accounts for the fact thatexplained by fHooper in his

cover letter, they were returned to the Accuset DFMS. Thus, these documents did

not constitute an official request for assignmdntounsel submitted prior to 17

February 2000. In any event, the Trial Chambehfirnotes in this regard that the
Accused'was thereafter told that he could not have thatyar" and thathe accepted

that decision'(Letter from Counsel for the Accused dated 5 Noven2®00).

40. On the basis of the above submissions, tre Thamber is therefore satisfied that
the Registrar took reasonable steps so as to h@eeiasel assigned to the Accused in
due time following his transfer to the Tribunal,@ocordance with his general duty in this
regard pursuant to Rule 45 of the Rules and aaeghglholds that the Registrar is not
responsible for the delay in the Accused’s couassignment.

41. However, the Trial Chamber notes that, whenAbcused was transferred to the
Tribunal, Rule 44is already entered into force, which imposed thehferrduty of
assigning a Duty Counsel to accused or suspeatdjmenomination of Counsel under
Rule 45 of the Rules. Under the former provisiarh-Rule 44bis (D) states that:

Rule 44bis. Duty Counsel



(...)

(D) If an accused, or suspect transferred urfdele 40 bis, is unrepresented at any
time after being transferred to the Tribunal, thegistrar shall as soon as practicable
summon duty counsel to represent the accused pesusntil counsel is engaged by the
accused or suspect, or assigned under Rule 45

42. The Accused, in a Second Affidavit dated 2@t&maber 2000 submitted by the
Defence, stated thd{i]n respect of the delay between my transfer tagha and my

initial appearance | wish to add that | was not piced with nor offered the services of
duty Counsel (...)(par. 3 of the Affidavit). The Trial Chamber, fuethto its

Memorandum of 28 September 2000, therefore askdeMBto"indicate whether, prior
to the assignment of Mr. Hooper, you offered to Rikamakuba to be represented by a
duty counsel pursuant to Rule 44 bis (Q)iteroffice Memorandum of 10 October 2000,
ref: ICTR/JUD/TCII-24). LDFMS then replied th& duty counsel was not summoned to
represent the accusedhteroffice Memorandum ICTR/JUD-11-5-2-1316 of @2tober
2000).

43. The Trial Chamber therefore concludes to tegifrar’s failure to act pursuant to
Rule 44bis so as to appoint a Duty Counsel for the Accusedipgrassignment of his
Counsel pursuant to Rule 45 of the Rules. This simisresulted in the absence of any
legal assistance for the Accused over an extendeddoof time in contradiction with,
notably, Article 20(4)(c) of the Statute, and, hat, in the delay in the Accused’s initial
appearance.

44. However, the Trial Chamber does not considatrthe said delay in providing the
Accused with legal representation and thus, inAtbeused’s initial appearance, has
caused him a serious and irreparable prejudice.

On the Alleged cumulation of violations of the Acsed’s rights

45. As indicated above, the Trial Chamber didfimat that it had jurisdiction to assess
the legality of the Accused'’s first period of deten in Namibia from 2 August 1995 to 7
February 1996. The Trial Chamber only hold thatahsence of assignment by the
Registrar of a Duty-counsel pursuant to Ruld#bf the Rules did constitute a violation
of one of the Accused’s fundamental rights, and tiia delay in assigning a duty
Counsel to the Accused further caused the delaisimitial appearance. Accordingly,
the Trial Chamber does not conclude to a cumulaifonolations of the rights of the
Accused in the instant case.

FOR ALL THE ABOVE REASONS,

THE TRIAL CHAMBER



I. DISMISSESthe Defence Motion asking for the immediate ancomdlitional
release of the Accused with regard to the arredidatention of the Accused in 1995 and
1996 in Namibia;

II. DISMISSES the Defence Motion asking for the immediate ancoudlitional
release of the Accused with regard to the condstimithe Accused’s first months of
detention at the UNDF;

lll. DISMISSES the Defence Motion asking for the immediate ancomalitional
release of the Accused with regard to the overatiation of the violations of the rights
of the Accused.

Arusha, 12 December 2000

Laity Kama William H. Sekule Mehmet Glney

Presiding Judge Judge Judge

Seal of the Tribunal



