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002/19-09-2007/ECCC/SC

I. ECCCLAW

Core Legal Documents

(ECCC Legal Compendium — not included)

1.  Agreement between the United Nations and the Royal Government of Cambodia concerning
the Prosecution under Cambodian Law of Crimes Committed during the Period of
Democratic Kampuchea, Phnom Penh, 6 June 2003, art. 3.3.

2. Law on the Establishment of Extraordinary Chambers in the Courts of Cambodia for the
Prosecution of Crimes Committed During the Period of Democratic Kampuchea, 10 August
2001, with inclusion of amendments as promulgated on 27 October 2004
(NS/RKM/1004/006) (“ECCC Law”), arts 36new, 39.

3. Extraordinary Chambers in the Courts of Cambodia, Internal Rules (Rev. 9) as revised on 16
January 2015 (“Internal Rules™), Rules 96(1), 98(2), 101, 102, 102(1), 104(4)(a), 104bis,
105(1)(b), 110(2), 111(6).

(not in ECCC Legal Compendium — included)

4. Code of Judicial Ethics, adopted at the Plenary Session of the Extraordinary Chambers in the
Courts of Cambodia on 31 January 2008 and amended on 5 September 2008, arts 2.1, 7.1.
(Authority 1)

Jurisprudence

Supreme Court Chamber (§CC)

5. Case 001-F28 Appeal Judgement, 3 February 2012 (“Duch AJ”), paras 91, 95-97, 280, 331-
334, 336, 375, fn. 735. (Exceeds 10 pages — excerpt attached) (Authority 2)

6.  Special SC02-1/4 Decision on leng Thirith’s Application to Disqualify Judge Som Sereyvuth
for Lack of Independence, 3 June 2011, para. 10.

7. E163/5/1/13 Decision on the Co-Prosecutors’ Immediate Appeal of the Trial Chamber’s
Decision Concerning the Scope of Case 002/01, 8 February 2013 (“First Severance Appeal
Decision”), paras 24, 43, 49, 51, 52.

8. E284/4/7 Decision on Immediate Appeals Against Trial Chamber’s Second Decision on
Severance of Case 002 (Summary of Reasons), 23 July 2013, paras 6-7, 13.

9.  E284/4/7/1 Order Regarding the Establishment of a Second Trial Panel, 23 July 2013.

10. E284/4/8 Decision on Immediate Appeals Against Trial Chamber’s Second Decision on
Severance of Case 002 [full reasons], 25 November 2013 (“Second Severance Appeal
Decision”), paras 25, 37-38, 43-44, 50-52, 73-74, 76.
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11. E301/9/1/1/3 Decision on Khieu Samphan’s Immediate Appeal Against the Trial Chamber’s
Decision on Additional Severance of Case 002 and Scope of Case 002/02, 29 July 2014
(“Third Severance Appeal Decision™), paras 35, 39, 53-55, 61, 63-86, 90-91.

12. E463/1/3 Decision on Khieu Samphan’s Urgent Appeal against the Summary of Judgement
Pronounced on 16 November 2018, 13 February 2019 (“Decision on Urgent Appeal”), paras
6,9,12, 14, 16-18.

13. E463/1/5 Decision on Khieu Samphan’s Request for Annulment of Decision E463/4/3 on
his Urgent Appeal against the Judgement of 16 November 2018, 16 August 2019 (“Decision
on Annulment Request”), paras 4-6.

14. F30 Order Scheduling the Appeal Hearing, 9 October 2015.

15. F36 Appecal Judgment, 23 November 2016 (“Case 002/01 AJ”), paras 112, 227, 387-388,
395-410, 436, 448, 454, 471-472, 483, 522, 541, 557-562, 761-762, 767-810, 838, 840-843,
923-972, 1009, 1023, 1028, 1053-1054, 1080, 1097, 1099, 1117-1118, 1120, fns 1004, 1983,
2975, Disposition.

16. F38 Order Appointing Reserve Judge, 13 February 2019.

17. F53/3 Decision on the Co-Prosecutors and Civil Party Urgent Requests for Extension of
Time to Respond to Khieu Samphan’s Disqualification Request, 15 November 2019, para.
13.

Pre-Trial Chamber (PTC)

18. Special PTC02-4 Decision on Nuon Chea’s Application for Disqualification of Judge Marcel
Lemonde, 23 March 2010, para. 17.

19. Special PTC02-7 Decision on Khicu Samphan’s Application to Disqualify Co-Investigating
Judge Marcel Lemonde, 14 December 2009 (“First Judge Lemonde Disqualification
Decision”), paras 27, 34-36.

20. C11/29 Deccision on the co-lawyers’ urgent application for disqualification of Judge Ney
Thol pending the appeal against the provisional detention order in the case of Nuon Chea, 4
February 2008 (“Judge Ney Thol Disqualification Decision”), paras 19-21.

21. D97/14/15 Decision on the Appeals Against the Co-Investigating Judges Order on Joint
Criminal Enterprise (JCE), 20 May 2010, para. 45.

22. D97/15/9 Decision on the Appeals Against the Co-Investigative Judges Order on Joint
Criminal Enterprise, 20 May 2010, paras 37, 39.

23. D427/1/30 Decision on leng Sary’s Appeal Against the Closing Order, 11 April 2011, para.
235.
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24,

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.
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D427/2/15 Decision on Appeals by Nuon Chea and Ieng Thirith Against the Closing Order,
15 February 2011 (“NC and IT Closing Order Appeal Decision”), para. 106.

Trial Chamber

Case 001-E188 Judgment, 26 July 2010 (“Duch TJ”), paras 333,431, 509. (Exceeds 10 pages
— excerpt attached) (Authority 3)

E1/529.1 Pronouncement of Judgment in Case 002/02, T. 16 November 2018, 11.25.43.

ES/3 Decision on leng Sary’s Application to Disqualify Judge Nil Nonn and Related
Requests, 28 January 2011, para. 6.

ES5/4 Decision on Ieng Thirith, Nuon Chea and lIeng Sary’s Applications for
Disqualification of Judges Nil Nonn, Silvia Cartwright, Ya Sokhan, Jean-Marc Lavergne and
Thou Mony, 23 March 2011 (“Case 002/01 TC Disqualification Decision”), paras 11-13, 15-
19, 21, fn. 45.

E124 Severance Order Pursuant to Internal Rule 89ter, 22 September 2011, para. 5.

E284 Decision on Severance of Case 002 Following Supreme Court Chamber Decision of 8
February 2013, 26 April 2013, Disposition (p. 70).

E301/5/5/1 Decision on Khieu Samphan Request to Postpone Commencement of Case
002/02 until a Final Judgement is Handed Down in Case 002/01, 21 March 2014, para. 12.

E301/9/1 Decision on Additional Severance of Case 002 and Scope of Case 002/02, 4 April
2014, Disposition (p. 21.)

E313 Case 002/01 Judgment, 7 August 2014 (“Case 002/01 TJ”), paras 412, 646-648, 690,
694, 779-781, 786, 804-813, 838, 943, 960-996, 1072.

E314/5 Decision on Khieu Samphan’s Request to Postpone the Commencement of Case
002/02, 19 September 2014.

E314/12/1 Reasons for Decision on Applications for Disqualification, Special Panel, 30
January 2015 (“Case 002/02 TC Disqualification Decision”), paras 5, 11, 31, 33-36, 38-44,
50-70, 73, 91-106, Partly Dissenting Opinion of Judge Rowan Downing.

E465 Case 002/02 Judgement, 16 November 2018 (“Case 002/02 TJ”), para. 13.

Office of the Co-Investigating Judges (OClJ)

D427 Closing Order, 15 September 2010, paras 209, 1373, 1381-1383, 1387-1390, 1470-
1478, 1524-1525, 1540, 1613.
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38.

39.

40.

41.

42.

43.

44,

45.

46.

47.

48.
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II. INTERNATIONAL LAW

Jurisprudence

International Military Tribunal

United States et al. v. Goring et al., Judgment, 1 October 1946 (“IMT Judgment”), Trial of
the Major War Criminals before the International Military Tribunal, Vol. I, pp. 234-235, 252,
(Exceeds 10 pages — excerpt attached) (Authority 4)

US Military Tribunal, Nuremberg

United States v. Brandt et al., Judgment, 19 August 1947 (“Medical Judgment”), Trials of
War Criminals before the Nuernberg Military Tribunals Under Control Council Law No. 10,
Vol. IL, pp. 175, 189-207, 235-241, 253-263, 271, 290. (Exceeds 10 pages — excerpt attached)
(Authority 5)

International Criminal Tribunal for the Former Yugoslavia (ICTY)

Prosecutor v. Aleksovski, 1T-95-14/1-A, Judgement, Appeals Chamber, 24 March 2000,
paras 126-127. (Exceeds 10 pages — excerpt attached) (Authority 6)

Prosecutor v. Blagojevi¢ et al., IT-02-60, Decision on Blagojevi¢’s Application Pursuant to
Rule 15(B), ICTY Bureau, 19 March 2003, para. 14. (Exceeds 10 pages — excerpt attached)
(Authority 7)

Prosecutor v. Blaski¢, 1T-95-14-T, Judgement, Trial Chamber, 3 March 2000, para. 217.
(Exceeds 10 pages — excerpt attached) (Authority 8)

Prosecutor v. Brdanin, 1T-99-36-T, Judgement, Trial Chamber, 1 September 2004, para. 380,
fn. 903. (Exceeds 10 pages — excerpt attached) (Authority 9)

Prosecutor v. Brdanin and Tali¢, 1T-99-36-T, Decision on Application by Momir Tali¢ for
the Disqualification and Withdrawal of a Judge, Trial Chamber, 18 May 2000, para. 18.
(Exceeds 10 pages — excerpt attached) (Authority 10)

Prosecutor v. Delali¢ et al., 1T-96-21-A, Judgement, Appeals Chamber, 20 February 2001
(“Celebicéi AJ”), paras 697, 707. (Exceeds 10 pages — excerpt attached) (Authority 11)

Prosecutor v. Delali¢ at el., 1T-96-21-T, Judgement, Trial Chamber, 16 November 1998,
paras 420-439. (Exceeds 10 pages — excerpt attached) (Authority 12)

Prosecutor v. Furundzija, 1T-95-17/1-A, Judgement, Appeals Chamber, 21 July 2000
(“Furundzija AJ”), paras 164, 166, 170, 181-190, 196-197. (Exceeds 10 pages — excerpt
attached) (Authority 13)

Prosecutorv. Gali¢, 1T-98-29-A, Judgement, Appeals Chamber, 30 November 2006 (“Gali¢
AJ”), paras 39, 41, 44. (Exceeds 10 pages — excerpt attached) (Authority 14)
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49. Prosecutor v. Hadzihasanovi¢ et al., 1T-01-47-AR72, Decision on Interlocutory Appeal
Challenging Jurisdiction in Relation to Command Responsibility, Appeals Chamber, 16 July
2003 (“Hadzihasanovi¢ Command Responsibility Decision”), para. 34. (Exceeds 10 pages —
excerpt attached) (Authority 15)

50. Prosecutor v. Kordi¢ & Cerkez, 1T-95-14/2-A, Judgement, Appeals Chamber, 17 December
2004, para. 113. (Exceeds 10 pages — excerpt attached) (Authority 16)

51.  Prosecutorv. Kordi¢ & Cerkez, 1T-95-14/2-T, Judgement, Trial Chamber, 26 February 2001,
paras 235-236. (Exceeds 10 pages — excerpt attached) (Authority 17)

52. Prosecutor v. D. Milosevi¢, 1T-98-29/1-A, Judgement, Appeals Chamber, 12 November
2009, para. 108. (Exceeds 10 pages — excerpt attached) (Authority 18)

53. Prosecutor v. S. Milosevi¢, 1T-99-37-AR73, IT-01-50-AR73, 1T-01-51-AR73, Reasons for
Decision on Prosecution Interlocutory Appeal from Refusal to Order Joinder, Appeals
Chamber, 18 April 2002, para. 29. (Exceeds 10 pages — excerpt attached) (Authority 19)

54. Prosecutor v. Milutinovi¢ et al., IT-99-37-AR72, Decision on Dragoljub Ojdani¢’s Motion
Challenging Jurisdiction — Joint Criminal Enterprise, Appeals Chamber, 21 May 2003
(“Ojdanié Jurisdiction Appeal Decision”), paras 40, 42. (Exceeds 10 pages — excerpt
attached) (Authority 200)

55. Prosecutor v. Mladié, 1T-09-92-T, Decision on Defence Motion for a Fair Trial and the
Presumption of Innocence or, in the Alternative, a Mistrial, Trial Chamber, 4 July 2016
(“Mladié Fair Trial Decision™), paras 2, 11-12, 24. (Exceeds 10 pages — excerpt attached)
(Authority 21)

56. Prosecutor v. Mladi¢, 1T-09-92-T, Decision on Defence Motion Seeking to Disqualify the
Honourable Judge Alphons Orie and the Honourable Judge Christoph Fliigge, President of
the Tribunal, 26 August 2016 (“Mladié¢ Decision on Judges Oric and Fliigge”), p. 3, fn. 14;
Internal Memorandum from Presiding Judge Alphons Orie to President Theodor Meron
entitled “Report pursuant to Rule 15(B)”, 17 January 2014, para. 29; Internal Memorandum
from Judge Christoph Fliigge to Presiding Judge Alphons Orie entitled “Conferring on
Disqualification Motion Pursuant to Rule 15(B)”, 17 January 2014, paras 18-19, 36-38;
Internal Memorandum from Presiding Judge Alphonse Orie to President Theodor Meron
entitled “Report pursuant to Rule 15(B)”, 14 May 2012, paras 30, 36-37. (Exceeds 10 pages
— excerpt attached) (Authority 221)

57. Prosecutor v. Popovi¢ et al., 1T-05-88-A, Judgement, Appeals Chamber, 30 January 2015
(“Popovi¢ AJ”), paras 545-546, 554-555, 557, 1059, 1065, 1068-1070, 1369, 1444, 2110-
2111. (Exceeds 10 pages — excerpt attached) (Authority 22)

58.  Prosecutor v. Sainovié et al., IT-05-87-A, Judgement, Appeals Chamber, 23 January 2014

(“Sainovié AJ”), paras 181, 1617-1651. (Exceeds 10 pages — excerpt attached) (Authority
24)
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59.

60.

61.

62.

63.

64.

65.

66.

67.

68.

69.

70.

71.
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Prosecutor v. Seselj, 1T-03-67-R77.3, Decision on Motion by Professor Vojislav Seselj for
the Disqualification of Judges O-Gon Kwon and Kevin Parker, Special Chamber, 19
November 2010, para. 28. (Exceeds 10 pages — excerpt attached) (Authority 23)

Prosecutor v. Staki¢, 1T-97-24-T, Judgement, Trial Chamber, 31 July 2003, paras 587, 642.
(Exceeds 10 pages — excerpt attached) (Authority 24)

Prosecutor v. Stanisi¢ and Zupljanin, 1T-08-91-A, Judgement, Appeals Chamber, 30 June
2016, para. 44. (Exceeds 10 pages — excerpt attached) (Authority 27)

Prosecutor v. Tadi¢, IT-94-1-A, Judgement, Appeals Chamber, 15 July 1999 (“Tadi¢ AJ”),
paras 196, 220, 227, 228. (Exceeds 10 pages — excerpt attached) (Authority 28)

Prosecutorv. Tolimir, IT-05-88/2-A, Judgement, Appeals Chamber, 8 April 2015, paras 215,
217-219, 233-235, 237, 266-268, 270, 272, 648. (Exceeds 10 pages — excerpt attached)
(Authority 29)

International Criminal Tribunal for Rwanda (ICTR)

The Prosecutor v. Akayesu, ICTR-96-4-A, Judgment, Appeals Chamber, 1 June 2001
(“Akayesu AJ”), paras 203, 269. (Exceeds 10 pages — excerpt attached) (Authority 250)

The Prosecutor v. Akayesu, ICTR-96-4-T, Judgement, Trial Chamber, 2 September 1998,
para. 589. (Exceeds 10 pages — excerpt attached) (Authority 26)

The Prosecutor v. Bagosora et al., ICTR-98-41-T, Decision on Motion for Disqualification
of Judges, ICTR Bureau, 28 May 2007 (“Bagosora Disqualification Decision”), paras 7, 10.
(Authority 27)

The Prosecutor v. Bikindi, ICTR-01-72-T, Judgement, Trial Chamber, 2 December 2008,
para. 429. (Exceeds 10 pages — excerpt attached) (Authority 283)

Prosecutor v. Gacumbitsi, ICTR-2001-64-A, Judgement, Appeals Chamber, 7 July 2006,
para. 204. (Exceeds 10 pages — excerpt attached) (Authority 29)

Karera v. The Prosecutor, ICTR-01-74-A, Judgement, Appeals Chamber, 2 February 2009,
para. 378. (Exceeds 10 pages — excerpt attached) (Authority 30)

The Prosecutor v. Munyakazi, ICTR-97-36A-A, Judgement, Appeals Chamber, 28
September 2011, para. 160. (Exceeds 10 pages — excerpt attached) (Authority 31)

Nahimana et al. v. The Prosecutor, ICTR-99-52-A, Judgement, Appeals Chamber, 28
November 2007 (“Nahimana AJ”), paras 48-50, 78. (Exceeds 10 pages — excerpt attached)
(Authority 37)
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72.

73.

74.

75.

76.

77.

78.

79.

80.

&1.

82.

83.
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Ntawukulilyayo v. The Prosecutor, ICTR-05-82-A, Decision on Motion for Disqualification
of Judges, Appeals Chamber, 8 February 2011 (“Ntawukulilyayo Disqualification
Decision”), paras 7, 12, 13. (Authority 38)

Renzaho v. The Prosecutor, ICTR-97-31-A, Judgement, Appeals Chamber, 1 April 2011
(“Renzaho AJ”), paras 22-23. (Exceeds 10 pages — excerpt attached) (Authority 39)

International Residual Mechanism for Criminal Tribunals (the “Mechanism” formerly
“MICT”)

Prosecutor v. Karadzi¢, MICT-13-55-A, Judgement, Appeals Chamber, 20 March 2019,
paras 353, 355. (Exceeds 10 pages — excerpt attached) (Authority 32)

Prosecutor v. Karadzi¢, MICT-13-55-A, Decision, 27 September 2018 (“Meron Decision to
Withdraw”), pp. 1-2, fn. 6. (Authority 33)

Prosecutor v. Karadzi¢, MICT-13-55-A, Decision on Motion for Disqualification and
Motion Challenging Jurisdiction, Special Panel, 28 October 2019, fn. 40. (Authority 34)

Prosecutor v. Mladi¢, MICT-13-56-A, Decision on Prosecution Appeal of the Acting
President’s Decision of 13 September 2018, Appeals Chamber, 4 December 2018, paras 12-
19. (Authority 353)

Prosecutor v. Mladi¢, MICT-13-56-A, Decision on Defence Motions for Disqualification of
Judges Theodor Meron, Carmel Agius and Liu Daqun, Senior Judge, 3 September 2018 (the
“Antonetti Decision”), fn. 55. (Exceeds 10 pages — excerpt attached) (Authority 36)

Special Court for Sierra Leone (“SCSL”)

Prosecutor v. Brima et al., SCSL-2004-16-A, Judgment, Appeals Chamber, 22 February
2008 (“Brima AJ”), paras 76, 80. (Exceeds 10 pages — excerpt attached) (Authority 37)

Prosecutor v. Norman, SCSL-2004-14-PT, Decision on Motion to Recuse Judge Winter
from the Deliberation in the Preliminary Motion on the Recruitment of Child Soldiers,
Appeals Chamber, 28 May 2004, para. 25. (Exceeds 10 pages — excerpt attached) (Authority
38)

Prosecutor v. Sesay et al., SCSL-04-15-A, Judgment, Appeals Chamber, 26 October 2009,
para. 475. (Exceeds 10 pages — excerpt attached) (Authority 47)

Prosecutor v. Taylor, SCSL-03-01-A, Judgment, Appeals Chamber, 26 September 2013
(“Taylor AJ”), paras 466-481, 486, 661-670. (Exceeds 10 pages — excerpt attached)
(Authority 48)

Prosecutor v. Taylor, SCSL-03-01-T, Judgment, Trial Chamber, 18 May 2012, para. 412.
(Exceeds 10 pages — excerpt attached) (Authority 49)
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84. Prosecutor v. Taylor, SCSL-03-01-A, Decision on Charles Ghankay Taylor’s Motion for
Partial Voluntary Withdrawal or Disqualification of Appeals Chamber Judges, Appeals
Chamber, 13 September 2012, para. 19. (Exceeds 10 pages — excerpt attached) (Authority
39)

11I. REGIONAL LAW

Jurisprudence

European Court of Human Rights (ECtHR)

85. Case of Ferrantelli and Santangelo v. Italy, No. 19874/92, Judgment, 7 August 1996
(“Ferrantelli and Santangelo™). (Authority 40)

86. Case of Khodorkovskiy and Lebedev v. Russia, Nos. 11082/06 and 13772/05, Judgment, 25
July 2013 (“Khodorokovskiy Judgment”), paras 546-556. (Exceeds 10 pages — excerpt
attached) (Authority 41)

87. Case of Kononov v. Latvia, No. 36376/04, Judgment, 17 May 2010, para. 185. (Exceeds 10
pages — excerpt attached) (Authority 42)

88. Case of Mancel and Branquart v. France, No. 22349/06, Judgment, 24 June 2010 (“Mancel
and Branquart”), paras 21-22, 27-28, 39. (French only - exceeds 10 pages — excerpt
attached) (Authority 43)

89. Case of Miminoshvili v. Russia, No. 20197/03, Judgment, 28 June 2011 (“Miminoshvili
Judgment”), paras 115-120. (Exceeds 10 pages — excerpt attached) (Authority 445)

90. Case of Ooo ‘Vesti’ and Ukhov v. Russia, No. 21724/03, Judgment (Merits), 30 May 2013,
para. 81. (Exceeds 10 pages — excerpt attached) (Authority 45)

91. Case of Poppe v. The Netherlands, No. 32271/04, Judgment, 24 March 2009 (“Poppe
Judgment”), paras 19-20, 28. (Exceeds 10 pages — excerpt attached) (Authority 57)

92. Case of Rojas Morales v. Italy, No. 39676/98, Judgment, 16 November 2000 (“Rojas
Morales Judgment”). (French only) (Authority 58)

93. Case of Schwarzenberger v. Germany, No. 75737/01, Judgment, 10 August 2006
(“Schwarzenberger Judgment), paras 43-45. (Exceeds 10 pages — excerpt attached)
(Authority 59)

94. Case of Thomann v. Switzerland, No. 17602/91, Judgment, 10 June 1996, para. 35.
(Authority 46)
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IV. FOREIGN DOMESTIC LAW
Legislation

Canada

95. Canada Criminal Code, 1953-54, Chap. 51, §201(a), §201(c). (Exceeds 10 pages — excerpt
attached) (Authority 47)

V. OTHER DOCUMENTS

Books

96. Black’s Law Dictionary, 9™ ed. (2009), p. 1177. (Exceeds 10 pages — excerpt attached)
(Authority 482)

Documents of the International Law Commission

97. Report of the International Law Commission on the Work of its Forty-Eighth Session, 6
May-26 July 1996, UN Doc. A/51/10, p. 96. (Exceeds 10 pages — excerpt attached)
(Authority 49)

Documents of the United Nations

98. The Bangalore Draft Code of Judicial Conduct, 2001, adopted by the Judicial Group on
Strengthening Judicial Integrity, as revised at the Round Table Meeting of Chief Justices in
The Hague, 25-26 November 2002, art. 2.2. (Exceeds 10 pages — excerpt attached)
(Authority 50)

99. UN Basic Principles on the Independence of the Judiciary, adopted by the Seventh United
Nations Congress on the Prevention of Crime and the Treatment of Offenders, endorsed by
UN General Assembly Res. 40/32, 29 November 1985 and 40/146, 13 December 1985, paras
2,6, 8. (Not included — in ECCC Legal Compendium)

Co-Prosecutors’ Response to Khieu Samphan’s Application to Disqualify Six Appeal Judges — TOA  Page 9 of 9



