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I INTRODUCTION

1. The Supreme Court Chamber of the Extraordinary Chambers in the Courts of
Cambodia (“Chamber” and “ECCC”, respectively) hereby renders its Judgement on
the appeals against the Judgement of the Trial Chamber (“Trial Judgement”) issued on
26 July 2010 in the case of KAING Guek Eav alias Duch, Case File No. 001/18-07-
2007/ECCC/SC.!

A. Background

2. The events giving rise to these appeals took place between October 1975 and 6
January 1979 at S-21, a security centre in Phnom Penh, Cambodia, tasked with
interrogating and executing perceived opponents of the Communist Party of
Kampuchea (“CPK”). S-21 included the detention centre and surrounding area (Tuol
Sleng) as well as its execution and re-education camp branches on the outskirts of
Phnom Penh, named Choeung Ek and Prey Sar (S-24), respectively. No fewer than
12,272 victims, including men, women and children, were executed at S-21, the

majority of who were systematically tortured.”

3. The Accused, KAING Guek Eav alias Duch, is a former mathematics teacher
born on 17 November 1942 in the village of Poev Veuy, Peam Bang Sub-District,
Stoeung District, in the province of Kompong Thom, Cambodia.” The Accused was
Deputy Chairman of S-21 from 15 August 1975 to March 1976, and Chairman of S-
21 from March 1976 until the collapse of the Democratic Kampuchea (“DK”) regime
on 7 January 1979.*

B. Procedural Overview

4. On 18 July 2007, the ECCC Co-Prosecutors filed an Introductory Submission
with the Co-Investigating Judges pursuant to Internal Rule 53, opening a judicial

investigation against five individuals, including the Accused.” On 19 September 2007,

"E188.Ina public hearing on 3 February 2012, the Supreme Court Chamber read the Summary and
signed Disposition of this Appeal Judgement, which were filed together as one document on the same
day. As written on page 18 of this filing, “This Appeal Judgement becomes final on 3 February 2012.”
F26/3.

2 Trial Judgement, paras 111, 119, 597.

3 Trial Judgement, para. 1.

* Trial Judgement, paras 111, 119, 121, 130, 203.

5 Co-Prosecutors’ Introductory Submission, 20 July 2007, D3.
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the Co-Investigating Judges ordered the separation of the case file of the Accused in
relation to facts concerning S-21, which were investigated under Case File No.
001/18-07-2007 and which comprise the present case.® On 8 August 2008, the Co-
Investigating Judges issued a Closing Order indicting the Accused for crimes against

humanity and grave breaches of the Geneva Conventions of 1949.”

5. The Co-Prosecutors appealed against the Closing Order on 5 September
2008.* The Pre-Trial Chamber issued an oral decision on this appeal on 5 December
2008.° The Pre-Trial Chamber partially granted the Co-Prosecutors’ first ground of
appeal, finding that the domestic crimes of torture and premeditated murder as
defined by the 1956 Penal Code of Cambodia (“1956 Penal Code”) should be added
to the Closing Order.'” The Pre-Trial Chamber dismissed the Co-Prosecutors’ second
ground of appeal, which had alleged that the Co-Investigating Judges erred in failing
to include joint criminal enterprise as a form of responsibility in the Closing Order."
The Pre-Trial Chamber remitted the Accused for trial on the basis of the Amended
Closing Order, which established the factual allegations for the Trial Chamber to

determine at trial.

6. The Initial Hearing before the Trial Chamber took place on 17 and 18
February 2009.'* The substantive trial hearing commenced on 30 March 2009 and the
hearing of the evidence concluded on 17 September 2009 after 72 trial days.13 Ninety
individuals were joined as Civil Parties and were represented by lawyers, forming
four groups of Civil Parties (“Civil Parties Group(s)”).14 Closing trial statements were
made by the Co-Prosecutors, the Civil Parties through their Co-Lawyers, the
Accused’s Co-Lawyers, and the Accused from 23 to 27 November 2009."

6 Separation Order, 19 September 2007, D18. All other facts related to the Accused or the other
individuals mentioned in the Introductory Submission were investigated under Case File No. 002/19-
09-2007.

7 Closing Order Indicting Kaing Guek Eav alias Duch, 12 August 2008, D99 (“Closing Order”).

¥ Co-Prosecutors” Appeal of the Closing Order against Kaing Guek Eav “Duch” dated 8 August 2008,
Khmer filed 5 September 2008, English translation filed 25 September 2008, D99/3/3.

? Decision on Appeal against the Closing Order Indicting KAING Guek Eav alias “DUCH”, 8
December 2008, D99/3/42 (“Amended Closing Order™).

1% Amended Closing Order, paras 103-107.

" Amended Closing Order, para. 141

2 Order Setting the Date of the Initial Hearing, 19 January 2009, ES8.

" Trial Judgement, para. 9.

" Trial J udgement, paras 637-638.

!5 Scheduling Order for Closing Statements, 30 September 2009, E170.
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7. The Trial Chamber delivered its Judgement on 26 July 2010. The Trial
Chamber found that, as Deputy and then Chairman of S-21, the Accused managed and
refined a system over the course of more than three years that resulted in the
execution of no fewer than 12,272 victims, the majority of whom were also
systematically tortured.'® The Trial Chamber sentenced the Accused to 35 years of
imprisonment based on convictions for the crime against humanity of persecution
(subsuming the crimes against humanity of extermination (encompassing murder),
enslavement, imprisonment, torture (including one instance of rape) and other
inhumane acts), as well as for grave breaches of the Geneva Conventions of 1949
(wilful killing, torture and inhumane treatment, wilfully causing great suffering or
serious injury to body or health, wilfully depriving a prisoner of war or civilian of the
rights of fair and regular trial, and unlawful confinement of a civilian).'” The Trial
Chamber decided that a reduction in the sentence of 5 years was appropriate given the
violation of the Accused’s rights occasioned by his illegal detention by the
Cambodian Military Court between 10 May 1999 and 30 July 2007."® The Trial
Chamber also found that the Accused is entitled to credit for the entirety of his time
spent in detention, from 10 May 1999 to 30 July 2007 (under the authority of the
Cambodian Military Court) and from 31 July 2007 until the date the Trial Judgement

.
becomes final.'

8. The Trial Chamber granted two reparations to the Civil Parties. The Trial
Chamber declared in its Judgement that all admitted Civil Parties suffered harm as a
direct consequence of the crimes for which the Accused was convicted. The Trial
Chamber agreed to compile all statements of apology and acknowledgements of
responsibility made by the Accused during the course of the trial and to post this
compilation on the ECCC’s official website within 14 days of the Trial Judgement

becoming final.*

' Trial Judgement, para. 597.
17 Trial Judgement, paras 677, 679.
'8 Trial J udgement, para. 680.
' Trial Judgement, para. 681.
? Trial Judgement, paras 682-683.
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9. The Co-Prosecutors, the Accused, and Civil Parties Groups 1, 2, and 3
appealed to the Supreme Court Chamber against the Trial J udgement.21
10.  The Supreme Court Chamber held a management meeting regarding the

appeal hearing on 23 March 2011 in closed session with counsel for the Appellants.
The substantive Appeal Hearing was conducted over three days from 28-30 March

2011.

2 Group 1 — Civil Parties’ Co-Lawyers’ Immediate Appeal of Civil Party Status Determinations from
the Final Judgement, 16 September 2010, F8 (“CPG1 Appeal”) (originally filed as E188/10 under same
title on 24 August 2010, but subsequently re-filed as F8 pursuant to Decision on Characterisation of
Group 1 — Civil Party Co-Lawyers’ Immediate Appeal of Civil Party Status Determinations in the Trial
Judgment, 30 September 2010, F8/1); Group 1 — Civil Parties’ Co-Lawyers’ Notice of Intent
Supplemental Filing, 28 October 2010, F12 (“CPG1 Notice of Intent”); Notice of Appeal by the Co-
Lawyers for Civil Party Group 3, Khmer filed 20 August 2010, English translation filed 6 September
2010, E188/4 (“CPG3 Notice of Appeal”); Appeal of the Co-Lawyers for the Group 3 Civil Parties
against the Judgement of 26 July 2010, Khmer filed 6 October 2010, English translation filed 10
November 2010, F9 (“CPG3 Appeal”); Co-Prosecutors’ Notice of Appeal against the Judgement of the
Trial Chamber in the Case of KAING Guek Eav alias Duch, 16 August 2010, E188/2; Co-Prosecutors’
Appeal against the Judgement of the Trial Chamber in the Case of KAING Guek Eav alias Duch, 18
October 2010, F10 (“Co-Prosecutors’ Appeal”); Notice of Appeal of Co-Lawyers for Civil Parties
(Group 2) and Grounds of Appeal against Judgment, 6 September 2010, E188/12 (“CPG2 Appeal on
CHUM Sirath”); Notice of Appeal of Co-Lawyers for Civil Parties (Group 2), 24 August 2010, E188/6;
Appeal against Rejection of Civil Party Applicants in the Judgment — Co-Lawyers for Civil Parties —
Group 2, 22 October 2010, F11 (“CPG2 Appeal on Admissibility”); Notice of Appeal of Co-Lawyers
for Civil Parties (Group 2) on the Reparation Order, 6 September 2010, E188/14; Appeal against
Judgment on Reparations by Co-Lawyers for Civil Parties — Group 2, 2 November 2010, F13 (“CPG2
Appeal on Reparations”); Notice of Appeal by the Co-Lawyers for Kaing Guek Eav alias Duch
Against the Trial Chamber Judgement of 26 July 2010, 24 August 2010, E188/8 (“Defence Notice of
Appeal”); Appeal Brief by the Co-Lawyers for KAING Guek Eav alias “Duch” against the Trial
Chamber Judgement of 26 July 2010, 18 November 2010, F14 (“Defence Appeal”) (filed in Khmer on
18 November 2010, and in its final corrected English translation on 3 February 2011. Request for
Correction to Accused’s Appeal Brief, 9 December 2010, F14/Corr-1; Request for Correction to
Accused’s Appeal Brief, 3 February 2011, F14/Corr-2); Response of the Lawyers for the Group 3 Civil
Parties, to the Appeal of the Co-Lawyers for Duch against the Judgement of 26 July 2010, Khmer filed
3 December 2010, English translation filed 24 January 2011, F14/2 (“CPG3 Response”); Co-
Prosecutors’ Response to the Appeal Brief by the Co-Lawyers for KAING Guek Eav alias “Duch”
against the Trial Chamber Judgement of 26 July 2010, 20 December 2010, F14/4 (“Co-Prosecutors’
Response”); Reply by the Co-Lawyers for KAING Guek Eav alias “Duch” to the Co-Prosecutors’
Response of 20 December 2010, Khmer filed 14 January 2011, English translation filed 17 February
2011, F14/4/2 (“Defence Reply”); Co-Prosecutors’ Observations on the Corrected English Version of
the Appeal Brief by the Co-Lawyers for KAING Guek Eav alias “Duch” Against the Trial Chamber
Judgment, 16 March 2011, F14/5; Supplemental Submissions Concerning Reparations, Khmer filed 25
March 2011, English translation filed 30 March 2011, F25 (“CPG3 Supplemental Submissions”).
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II. STANDARD OF APPELLATE REVIEW

11. Internal Rule 104(1) of the ECCC Internal Rules provides that the grounds of
appeal to the Supreme Court Chamber against a judgement of the Trial Chamber are
“an error on a question of law invalidating the judgment [...] or an error of fact which

22 The adoption of these grounds of appeal

has occasioned a miscarriage of justice.
implements a legislative decision made in the United Nations - Royal Government of
Cambodia Agreement and ECCC Law that the review of ECCC trial judgements
would be carried out at one instance only.” As a result, the UN-RGC Agreement and
the ECCC Law depart from the two-tier review provided for in Cambodian criminal
procedure,24 yet leave little guidance as to the actual functioning of the ECCC appeal

regime.

12. According to Cambodian criminal procedure, there are two levels of review of
a judgement from a court of first instance. A Criminal Chamber of the Court of
Appeal decides appeals de novo based on evidence adduced before the first instance
court and, as the case may be, the Court of Appeal.25 Through a request for cassation,
the Supreme Court may review appeals judgements issued by the Court of Appeal.26
The 2007 Code of Criminal Procedure enumerates the following grounds for which

the Supreme Court of Cambodia may grant a request for cassation:

— for illegal composition of the trial panel;

— for lack of jurisdiction of the court;

— for abuse of power;

— for breaching the law or for misapplication of the law;

— for violations or failure to comply with procedure causing nullity;

2 ECCC Internal Rules (Rev. 8), Rule 104(1). Unless otherwise indicated, as here, all references in this
Appeal Judgement to the ECCC Internal Rules (“Internal Rule(s)”) are to Revision 3.

 Law on the Establishment of Extraordinary Chambers in the Courts of Cambodia for the Prosecution
of Crimes Committed During the Period of Democratic Kampuchea, 10 August 2001, with inclusion of
amendments as promulgated on 27 October 2004 (NS/RKM/1004/006), (“ECCC Law”), Art. 9 new;
Agreement Between the United Nations and the Royal Government of Cambodia Concerning the
Prosecution under Cambodian Law of Crimes Committed During the Period of Democratic
Kampuchea, signed 6 June 2003 (entered into force 29 April 2005), (“UN-RGC Agreement”), Art.
3(2)(b).

** Law on the Establishment of Extraordinary Chambers in the Courts of Cambodia for the Prosecution
of Crimes Committed During the Period of Democratic Kampuchea, 10 August 2001,
(NS/RKM/0801/12), (“2001 ECCC Law”), Art. 2 (providing for trial, appeals, and supreme courts).
 Code of Criminal Procedure of the Kingdom of Cambodia, promulgated by the King on 10 August
2007 (“2007 Code of Criminal Procedure™), Arts 373, 405-406.

262007 Code of Criminal Procedure, Art. 417.
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— for failure to decide on a request made by the Prosecutor or a party,
given it was unambiguous and made in writing;

— for manipulation of facts;

— for lack of reasons; or

— for contradiction between holding and ruling.27

13. Pursuant to the ECCC Law, which provides that the Supreme Court Chamber
“shall serve as both appellate chamber and final instance,”” remedies available under
Cambodian criminal procedure were conflated into one sui generis appellate system.
The ECCC is therefore authorised by the UN-RGC Agreement and ECCC Law to
seek guidance under this system in procedural rules established at the international
level, including their interpretation by relevant international judicial bodies.” The
resulting system of appeal in Internal Rule 104(1) retains features of appellate review
by a Criminal Chamber of the Court of Appeal in that the Supreme Court Chamber
may itself examine evidence and call or admit new evidence to determine an issue.*
The grounds of appeal in Internal Rule 104(1) against a trial judgement also
encompass the grounds for a request for cassation to the Supreme Court of Cambodia.
At the same time, in keeping with the purposes of the Internal Rules,”' the Supreme
Court Chamber notes that these grounds of appeal are well established in international
criminal law,*® and the language adopted for Internal Rule 104(1) closely resembles
grounds of appeal found in the Statutes of the International Criminal Tribunal for the
former Yugoslavia (“ICTY”) and of the International Criminal Tribunal for Rwanda
(“ICTR”).* Accordingly, ICTY and ICTR jurisprudence is a source of guidance in
the interpretation of Internal Rule 104(1).

¥ 2007 Code of Criminal Procedure, Art. 419.

B ECCC Law, Art. 9 new.

*» UN-RGC Agreement, Art. 12(1); ECCC Law, Art. 33 new.

* Internal Rules 104(1), 108(7).

3! Internal Rules, Preamble, 5th paragraph (“[T]he ECCC have adopted the following Internal Rules,
the purpose of which is to consolidate applicable Cambodian procedure for proceedings before the
ECCC and [...] to adopt additional rules where these existing procedures do not deal with a particular
matter, or if there is uncertainty regarding their interpretation or application, or if there is a question
regarding their consistency with international standards™).

32 See, e. g. Prosecutor v. Gali¢, IT-98-29-A, “Judgement”, Appeals Chamber, 30 November 2006,
(“Gali¢ Appeal Judgment”), para. 6.

33 Statute of the International Criminal Tribunal for the Former Yugoslavia, adopted 25 May 1993, as
amended at September 2009, (“ICTY Statute”), Art. 25(1); Statute of the International Criminal
Tribunal for Rwanda, adopted 8 November 1994, as amended at 31 January 2010, (“ICTR Statute”),
Art. 24(1) (collectively “ad hoc Tribunals™).
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14.  Errors of law may be alleged against a conviction or acquittal. When a party
raises such an allegation, the Supreme Court Chamber, as the final arbiter of the law
applicable before the ECCC, is bound in principle to determine whether an error of
law was in fact committed on a substantive or procedural issue.” The Supreme Court
Chamber reviews the Trial Chamber’s findings on questions of law to determine
whether they are correct, not merely whether they are reasonable.® This standard of
correctness means that the Supreme Court Chamber decides whether the Trial
Chamber established the content of the applicable legal norms based in the
appropriate sources of law and by employing rules of interpretation pertinent to those
sources of law. The Supreme Court Chamber also assesses whether the result reached

is precise and unambiguous.

15. The appellate powers of the Supreme Court Chamber are exercised within the
limits of the issues appealed. Defence, Co-Prosecutors, or Civil Parties alleging an
error of law must identify the alleged error, present arguments in support of the
allegation, and explain how the error invalidates the trial judgement.3 % However, the
burden of proof on appeal is not absolute with regard to errors of law. Even if the
party’s arguments are insufficient to support the contention of an error of law, the
Supreme Court Chamber may find other reasons and come to the same conclusion,
holding that there is an error of law.”” In order to make a determination as to the issue
on appeal, the Supreme Court Chamber also reviews those legal findings of the Trial
Chamber which constitute necessary predicates for the impugned decision. In
exceptional circumstances, the Supreme Court Chamber may raise questions ex
proprio motu’® or hear appeals where a party has raised a legal issue that would not
lead to the invalidation of the judgement but is nevertheless of general significance to

the ECCC’s jurisprudence.39

3% Prosecutor v. Krnojelac, IT-97-25-A, “Judgement”, Appeals Chamber, 17 September 2003,
(“Krnojelac Appeal Judgement”), para. 10.

3 Krnojelac Appeal Judgement, para. 10.

* Internal Rule 105(3).

37 Prosecutor v. Boskoski and Taréulovski, IT-04-82-A, “Judgement”, Appeals Chamber, 19 May 2010,
(“Boskoski and Tarculovski Appeal Judgement”), para. 10; Kambanda v. Prosecutor, ICTR-97-23-A,
“Judgement”, Appeals Chamber, 19 October 2000, (“Kambanda Appeal Judgment”), para. 98.

38 Krnojelac Appeal Judgement, para. 6; 2007 Code of Criminal Procedure, Arts 405-406, 440-441.

¥ Gali¢ Appeal Judgement, para. 6.
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16.  Where the Supreme Court Chamber finds an error of law in a trial judgement
arising from the application of the wrong legal standard by the Trial Chamber, the
Supreme Court Chamber will determine the correct legal standard and review the
relevant factual findings of the Trial Chamber. In so doing, the Supreme Court
Chamber not only corrects the legal error, but applies the correct legal standard to the
evidence contained in the trial record, where necessary, and determines whether it is
itself convinced on the relevant standard of proof as to the factual finding challenged
by a party before that finding is confirmed on appeal.*” The Supreme Court Chamber
may amend a decision of the Trial Chamber only if it identifies an error of law

“invalidating the judgment or decision.” "'

Consequently, not every error of law
justifies a reversal or revision of a decision of the Trial Chamber. Where the Co-
Prosecutors or Civil Parties allege an error of law in their appeals against an acquittal,
the Supreme Chamber may only modify the findings of law of the Trial Chamber if
the Supreme Court Chamber considers the trial judgement erroneous, but cannot
modify the disposition of the Trial Chamber judgement.42 Decisions of the Supreme

Court Chamber are final and binding on all parties in the case.

17. Similar to errors of law, an error of fact may be alleged against a conviction or
acquittal. The Supreme Court Chamber applies the standard of reasonableness in
reviewing an impugned finding of fact, not whether the finding is correct. In
determining whether or not a Trial Chamber’s finding of fact was one that no
reasonable trier of fact could have reached, the Supreme Court Chamber “will not
lightly disturb findings of fact by a Trial Chamber.”* The Supreme Court Chamber
agrees with the following general approach to the factual findings of the Trial

Chamber as articulated by the ICTY Appeals Chamber:

Pursuant to the jurisprudence of the Tribunal, the task of hearing, assessing
and weighing the evidence presented at trial is left primarily to the Trial
Chamber. Thus, the Appeals Chamber must give a margin of deference to a
finding of fact reached by a Trial Chamber. Only where the evidence relied
on by the Trial Chamber could not have been accepted by any reasonable
tribunal of fact or where the evaluation of the evidence is “wholly

Y Prosecutor v. Blagojevi¢ and Joki¢, IT-02-60-A, “Judgement”, Appeals Chamber, 9 May 2007,
(“Blagojevi¢ and Joki¢ Appeal Judgement”), para. 8.

*! Internal Rule 104(1)(a).

* Internal Rule 110(4).

¥ Prosecutor v. F urundZija, IT-95-17/1, “Judgement”, Appeals Chamber, 21 July 2000, (“FurundZija
Appeal Judgement), para. 37.
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erroneous” may the Appeals Chamber substitute its own finding for that of
the Trial Chamber.

[...]

The reason that the Appeals Chamber will not lightly disturb findings of fact
by a Trial Chamber is well known. The Trial Chamber has the advantage of
observing witnesses in person and so is better positioned than the Appeals
Chamber to assess the reliability and credibility of the evidence.
Accordingly, it is primarily for the Trial Chamber to determine whether a
witness is credible and to decide which witness’ testimony to prefer, without
necessarily articulating every step of the reasoning in reaching a decision on
these points. This discretion is, however, tempered by the Trial Chamber’s
duty to provide a reasoned opinion [...].**

18. Considering that the guilt of an accused must be established at trial beyond
reasonable doubt, the significance of an error of fact occasioning a miscarriage of
justice must be evaluated in the context of what the appellant seeks to demonstrate.
This is somewhat different for an appeal by the Co-Prosecutors against acquittal than
with an appeal by the Defence against conviction. An appeal against a conviction
must show that the Trial Chamber’s factual errors create a reasonable doubt as to an
accused’s guilt. An appeal against an acquittal must show that, when account is taken
of the errors of fact committed by the Trial Chamber, all reasonable doubt of the
accused’s guilt has been eliminated.” However, in case of an appeal by the Co-
Prosecutors or Civil Parties against an acquittal, the Supreme Chamber may only
modify the findings of fact of the Trial Chamber if it considers the judgement

erroneous, and cannot modify the disposition of the Trial Chamber’s judgement.46

19. Irrespective of which party alleges an error of fact, only those facts
occasioning a miscarriage of justice may result in the Supreme Court Chamber
overturning the Trial Chamber’s judgement in whole or in part. A miscarriage of
justice is defined as “[a] grossly unfair outcome in judicial proceedings.”47 For the

error of fact to be one that occasioned a miscarriage of justice, it must have been

* Prosecutor v. Kupreskié et al., IT-95-16-A, “Appeal Judgement”, Appeals Chamber, 23 October
2001, (“Kupreskic¢ Appeal Judgement”), paras 30, 32.

4 prosecutor v. Bagilishema, ICTR-95-1A, “Judgement”, Appeals Chamber, 3 July 2002,
(“Bagilishema Appeal Judgement”), para. 14.

“ Internal Rule 110(4).

*" Furundija Appeal Judgement, para. 37, citing Black’s Law Dictionary, 7th ed., 1999.
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“critical to the verdict reached.”*® A party must demonstrate how the error of fact has

actually occasioned a miscarriage of justice.

20. On appeal, a party may not merely repeat arguments that did not succeed at
trial, unless the party can demonstrate that the Trial Chamber’s rejection of them
constituted such an error as to warrant the intervention of the Supreme Court
Chamber. Arguments of a party which do not have the potential to cause the
impugned decision to be reversed or revised may be immediately dismissed by the
Supreme Court Chamber and need not be considered on the merits. In order for the
Supreme Court Chamber to assess a party’s arguments on appeal, the appealing party
is expected to provide precise references to relevant transcript pages or paragraphs in
the trial judgement to which the challenge(s) is being made.* Further, the Supreme
Court Chamber “cannot be expected to consider a party’s submissions in detail if they
are obscure, contradictory, vague or suffer from other formal and obvious
insufficiencies.””” The Supreme Court Chamber has inherent discretion in selecting
which submissions merit a detailed reasoned opinion in writing. The Supreme Court
Chamber may dismiss arguments that are evidently unfounded without providing

detailed reasoning.

4 Kupreski¢ Appeal Judgement, para. 29.

* Internal Rule 105(4).

Sprosecutor v. Staki¢, IT-97-24-A, “Judgement”, Appeals Chamber, 22 March 2006, (“Staki¢ Appeal
Judgement”), para. 12.
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III. ALLEGED ERRORS CONCERNING PERSONAL
JURISDICTION (GROUND 1 OF THE DEFENCE APPEAL)

A. Personal Jurisdiction in Trial Proceedings and Trial Judgement

21.  During the Initial Hearing on 17 February 2009, the President of the Trial
Chamber invited the parties to raise any objection to the jurisdiction of the Chamber,
and expressly drew their attention to the provisions of Internal Rule 89(1) and to the
consequences of a failure to raise such an objection at the Initial Hearing.51 The
Defence raised one preliminary objection concerning the statute of limitations for
crimes under national law, and also raised an objection to the length of the Accused's
pre-trial detention.”* No objection was taken by the Defence on personal jurisdiction.
In its closing statement, however, the Defence contended that the ECCC lacked
jurisdiction over the Accused since he was neither one of the “senior leaders” nor one
of those “most responsible” for the crimes committed during the temporal jurisdiction
of the ECCC.> In particular, the Defence submitted that: the term ‘“‘senior leaders”
encompassed only members of the Standing Committee; the Accused was merely

executing orders; and more people had died in other detention facilities than in s-21.%*

22. In its Judgement, the Trial Chamber held that the Accused failed to object to
the ECCC’s personal jurisdiction over him as a preliminary objection during the
Initial Hearing pursuant to Internal Rule 89(1)(a).” In view of the belated manner in
which the objection was raised, the Trial Chamber declined to admit the objection,56
but nonetheless exercised its discretion to examine the issue of personal jurisdiction
ex proprio motu.”” In a footnote the Trial Chamber expressed the view that the term
“senior leaders of Democratic Kampuchea and those who were most responsible” in
the UN-RGC Agreement and ECCC Law “refers to two distinct categories of
suspects.”58 On the apparent assumption that this term constitutes a jurisdictional

requirement of the ECCC, the Trial Chamber proceeded to examine whether the

St (EN), 17 February 2009, E1/3.1, pp. 5-6.

2T, (EN), 17 February 2009, E1/3.1, pp. 7, 11.
3T (EN), 25 November 2009, E1/80.1, pp. 84-100.
3 Trial Judgement, para. 14, fn. 19.

%3 Trial Judgement, para. 14.

%% Trial Judgement, para. 15.

" Trial Judgement, para. 16.

8 Trial Judgement, para. 22, fn. 28.
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Accused fell within the definition of a “senior leader” or was one of “those most
responsible.” The Trial Chamber concluded that the acts and conduct of the Accused,
first as Deputy and then as Chairman of S-21, placed him amongst those who were
“most responsible” for the crimes committed by the DK regime during the temporal
jurisdiction of the ECCC,59 and that it was unnecessary to determine whether, in

addition, the Accused qualified as a “senior leader” of the DK.%

1. Submissions of the Parties

23. The Accused contends that the Trial Chamber had no personal jurisdiction
over him, and accordingly his conviction and sentence ought to be set aside by the
Supreme Court Chamber. The Accused submits that, within the political structure
established in the DK, neither his operational responsibilities nor the duties he
performed bring him within the description of a “senior leader” of the DK during the
period from 17 April 1975 to 6 January 1979.%" He further submits that the Trial
Chamber erred in concluding that he was one of “those who were most responsible”
for the crimes committed during the temporal jurisdiction of the ECCC® and that the
Trial Chamber's findings amount to an error of law reviewable by the Supreme Court
Chamber. On a proper application of the law, the Accused argues that the Co-
Investigating Judges had no jurisdiction to indict him, and the Trial Chamber lacked
jurisdiction to try him for the crimes for which he was allegedly found responsible.
He submits that in consequence of this fundamental jurisdictional error, the Supreme
Court Chamber should allow his appeal and quash his conviction and sentence.
Fundamental to the Accused's submissions is the proposition that the term ‘“senior
leaders of Democratic Kampuchea and those who were most responsible” lays down a
jurisdictional requirement proof of which is necessary to found the Trial Chamber's

jurisdiction over the Accused.®

24. The Co-Prosecutors, in their Response, argue that the Accused’s appeal on
personal jurisdiction is inadmissible since his Notice of Appeal and Appeal fail to

meet the minimum standards of pleading laid down by Internal Rule 105 and

% Trial Judgement, paras 23-25.

5 Trial Judgement, para. 25.

®! Defence Appeal, para. 20.

82 Defence Appeal, paras 13-55.

8 Defence Appeal, paras 3, 11; Defence Reply, para. 10; T. (EN), 28 March 2011, F1/2.1, p. 16.
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comparative international practice on appeal proceedings in criminal cases.” Without
prejudice to this submission, the Co-Prosecutors also submit that: the Trial Chamber
was entitled to reject the Defence submission on personal jurisdiction as untimely;®
the Trial Chamber was right to conclude that the term “senior leaders of Democratic
Kampuchea and those who were most responsible” refers to two distinct categories of
suspects; ® and the Trial Chamber was right to conclude that it had personal
jurisdiction over the Accused on the basis of his status as one of those “most
responsible” for the crimes committed during the temporal jurisdiction of the ECCC.%’
In their written pleadings the Co-Prosecutors did not challenge the assumption of the
Trial Chamber that the term amounts in law to a jurisdictional requirement of the

ECCC.

25. Civil Parties Group 3 also responded to the Defence Appeal, submitting that
the Accused’s appointment as Deputy Director and then Director of S-21 “by one of
the permanent members of the Central Committee during the period in question, on
account of his experience in managing the M-13 Detention Centre where he won the
permanent member's trust” is “proof that he believed in the regime and had the
qualities of ‘the best interrogator’.”68 Civil Parties Group 3 also submits that the
Defence failed to formally and properly object to the Trial Chamber’s jurisdiction
over the Accused,® and requests the Supreme Court Chamber to reject all the

arguments in the Defence Appeal as “manifestly unfounded.””

26. In its scheduling order for the hearing of the present appeals, the Supreme
Court Chamber invited the Appellants to make oral submissions on the question of
whether the term “senior leaders of Democratic Kampuchea and those who were most

99 <6

responsible” “constitutes a jurisdictional requirement that is subject to judicial review,
or is a guide to the discretion of the Co-Prosecutors and Co-Investigating Judges that

is not subject to judicial review.””" At the Appeal Hearing, the Defence made no

6 Co-Prosecutors’ Response, paras 7-9.

%5 Co-Prosecutors’ Response, paras 12-20; T. (EN), 28 March 2011, F1/2.1, pp. 67, 72, 83. See also T.
(EN), 28 March 2011, F1/2.1, p. 109 (Civil Parties Group 3).

% Co-Prosecutors’ Response, paras 21-29.

87 Co-Prosecutors’ Response, paras 30-47.

% CPG3 Response, para. 13.

% CPG3 Response, para. 22.

" CPG3 Response, para. 24.

" Order Scheduling Appeal Hearing, 4 March 2011, F20, para. 1.
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submissions directly addressing this particular question of law. The Co-Prosecutors,
in oral argument, submitted that the term does not amount to a jurisdictional

requirement reviewable by the Trial Chamber.”

2. Discussion

27.  The Supreme Court Chamber will address the Co-Prosecutors’ submissions
that the Accused's ground of appeal on personal jurisdiction should be declared
inadmissible because the jurisdictional objection was not taken at the appropriate
stage of the proceedings before the Trial Chamber, as required by Internal Rule
89(1)(a), and was accordingly out of time, and/or because the Defence Notice of
Appeal and Appeal fail to meet the standards of pleading required by Internal Rule
105.

3. Preliminary Objections under Internal Rule 89

28. At the material time, Internal Rule 89(1)(a) provided that “[a] preliminary
objection concerning the jurisdiction of the Chamber [...] shall be raised in the initial
hearing, failing which it shall be inadmissible.” " The primary purpose of this
provision is to provide parties, and especially the accused, with a procedural
opportunity to avoid trial on the basis of a want of jurisdiction of the Trial Chamber.
The provision thus promotes the orderly and efficient administration of justice by
allowing questions of jurisdiction to be definitively determined before trial, thereby
avoiding the waste of effort and expense that would otherwise be involved in

embarking on a trial which the Trial Chamber has no jurisdiction to conduct.”

29. Preliminary objections to jurisdiction are generally to be determined on the

face of an indictment.” Yet it does not follow that every jurisdictional objection can

2T, (EN), 28 March 2011, F1/2.1, p. 91. But see T. (EN), 28 March 2011, F1/2.1, p. 104 (lines 17-24)
(Civil Parties Group 3).

3 See also 2007 Code of Criminal Procedure, Art. 344 (“Any objection must be raised before any
defense declaration on the merits, otherwise it is inadmissible™).

™ The ICTY has observed that a comparable provision requiring jurisdictional objections to be taken
prior to the commencement of trial exists “in order not to render moot the monumental undertaking of
an international criminal trial.” Prosecutor v. Milutinovi¢, IT-05-87-T, “Decision on NebojSa Pavkovié's
Motion for a Dismissal of the Indictment Against Him on Grounds that the United Nations Security
Council Illegally Established the International Criminal Tribunal for the Former Yugoslavia”, Trial
Chamber, 21 February 2008, para. 15.

5 See Prosecutor v. Norman, SCSL-04-14-PT-026, “Decision on the Preliminary Defence Motion on
the Lack of Personal Jurisdiction Filed on Behalf of Accused Fofana”, Trial Chamber, 3 March 2004,
para. 44.
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be finally determined as a preliminary issue before the commencement of trial. Where
a jurisdictional objection depends upon the Trial Chamber's findings of fact, it will be
premature to expect the Trial Chamber to rule upon such an objection before all the
evidence has been heard. This is recognised in Internal Rule 89(3), which provides
that the Trial Chamber may issue its decision on an objection to jurisdiction at the
time of judgement. In such a situation, the rationale for the duty imposed by Internal
Rule 89(1)(a) - to avoid an unnecessary trial - ceases to be relevant, since it is the trial
process itself that provides the essential evidentiary foundation for the determination

of the jurisdictional objection.

30. Furthermore, Internal Rule 89(1)(a) does not refer to all objections to the
jurisdiction of the Trial Chamber, but only those which are raised as “preliminary
objections” to jurisdiction. The concept of a preliminary objection to jurisdiction must
be understood, firstly, according to the knowledge of the parties. Internal Rule
89(1)(a) presupposes that parties are able to discover the alleged lack of jurisdiction
by the prescribed deadline. Practically, Internal Rule 89(1)(a) may thus be utilised to
deal with an alleged lack of jurisdiction that is patent, but not with an alleged lack of
jurisdiction that is latent. A patent lack of jurisdiction refers to a lack of jurisdiction
that is apparent on the face of the proceedings before the deadline in Internal Rule
89(1). A latent lack of jurisdiction refers to a lack of jurisdiction that is not apparent
on the face of the proceedings and therefore not discoverable before the deadline in

Internal Rule 89(1).7°

31. Secondly, the concept of a preliminary objection to jurisdiction must be
understood in relation to the nature of the jurisdictional defect being challenged. The
alleged lack of jurisdiction may be of the kind that does not preclude proceedings in
limine, such as, for example, another court is competent to try the case. The parties
might then be restricted from raising objections to such jurisdictional defects after the
commencement of the trial (or another statute-prescribed deadline). The reason for
this restriction is that the parties are deemed to have submitted to the jurisdiction of
the court while the defect has been cured by virtue of the advancement of

proceedings. If, however, the alleged want of jurisdiction would, if successful, nullify

7 Cf. Code of Criminal Procedure of France (English translation), Updated 1 January 2006, Arts 173-1,
174, 595 <http://www legifrance.gouv.fr/>.
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the proceedings, the parties may raise an objection to such jurisdictional defects at any
time in the proceedings, including for the first time on appeal. While Cambodian
criminal procedure is silent on this distinction in jurisdictional defects,77 French law,
which can be used to interpret Cambodian law, indicates that the deadline in Internal
Rule 89(1) should not apply to objections to jurisdiction that could nullify the
proceedings.”® Whether an accused falls within the ECCC’s personal jurisdiction, like
objections to the subject matter, territorial, and temporal jurisdictions of the ECCC, is
clearly an absolute jurisdictional element. The Trial Chamber’s duty to entertain
objections to absolute jurisdictional elements ensures that any such objections can be
properly considered in a case where an unduly restrictive interpretation of Internal

Rule 89(1)(a) would otherwise result in the objection being declared inadmissible.

32. This limited application of Internal Rule 89(1)(a) also derives from the
overriding duty of the ECCC as provided for in Internal Rule 21(1):

The applicable [...] Internal Rules [...] shall be interpreted so as to always
safeguard the interests of [...] Accused [...] and so as to ensure legal
certainty and transparency of proceedings, in light of the inherent specificity
of the ECCC, as set out in the ECCC Law and the Agreement. In this respect:

72007 Code of Criminal Procedure, Art. 344 (“Any objection must be raised before any defense
declaration on the merits, otherwise it is inadmissible”). But see Art. 419 (listing lack of jurisdiction
among the grounds for cassation).
"8 There is a distinction in French criminal procedure between procedural jurisdictional elements (e.g.,
the summons to appear in court was not properly notified to the accused and therefore should be
nullified) and absolute jurisdictional elements (e.g., amnesty and statute of limitation). While a party
can waive its right to raise objections to procedural jurisdictional elements after a prescribed deadline,
objections to absolute jurisdictional elements can be initiated at any time, including before the Court of
Appeal. A successful objection to an absolute jurisdictional element deprives a court of its legal basis
to try a crime, regardless of when or how it arises. See Code of Criminal Procedure of France, Arts 171,
305-1, 385, 385-1, 585, 595, 599, 802. The only exception to this rule is if the accused was a minor
when the crime was committed. Cass. crim., 31 mai 1988 : Bull. crim., n° 18. Common law systems
similarly distinguish between objections to want of jurisdiction. See, e.g. the Sri Lankan Court of
Appeal in the context of a civil case:

There is a distinction between the class of cases where a court may lack jurisdiction

over the cause or matter or parties and those when court lacks competence due to

failure to comply with such procedural requirements as are necessary for the

exercise of the power of the court [...] [N]o waiver of objection or acquiescence can

cure that [former] want of jurisdiction because parties cannot confer jurisdiction on

a tribunal which has none. In the other class of cases when the want of jurisdiction

is contingent only, the judgement or order of court will be void only against the

party on whom it operates, but acquiescence, waiver or inaction on the part of the

person may estop him from making any attempt to establish that the court was

lacking in contingent jurisdiction.

Dr. Ranaraja, J., C.A. No. 659/90, M.C. Colombo, No. 64031/5, July 14, 1997

<http://www.lawnet.lk/docs/case_law/slt/HTML/1998SLR3V320.htm>.
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a) ECCC proceedings shall be fair and adversarial and preserve a
balance between the rights of the parties [...].

33. Two overriding principles emerge when Internal Rule 89(1)(a) is interpreted
so as to safeguard the interests of an accused and to respect that ECCC proceedings
shall be fair and adversarial and preserve a balance between the rights of the parties.
First, Internal Rule 89(1)(a) cannot reverse the burden of proof in criminal
proceedings before the ECCC. The Co-Prosecutors bear the burden of proving the
guilt of an accused, and accused persons enjoy the right to be presumed innocent until
proven guilty.” Thus, Internal Rule 89(1)(a) cannot be interpreted so as to force an
accused to assist the Co-Prosecutors’ case against him/her by providing early notice
of jurisdictional deficiencies that could nullify the trial. Second, the accused’s right to
remain silent includes the right to decide at which time s/he will raise an objection to
the jurisdiction of the Trial Chamber that could nullify the trial. While an accused will
likely have legal interest in raising such an objection as a preliminary matter in order
to avoid the trial, he cannot be penalized for deciding to withhold the raising of the
objection until a time that s/he sees fit. If, for example, near the close of trial
proceedings, an accused raises an objection to a want of jurisdiction that could nullify
the trial, the law applicable before the ECCC precludes the Trial Chamber from not
entertaining the objection solely because the deadline in Internal Rule 89(1) has

elapsed.

34. The above interpretation of Internal Rule 89(1)(a) must also be considered
alongside the inherent duty of the Trial Chamber to satisfy itself at all times that it has
jurisdiction to try an accused. There may be situations in which an issue arises as to
the Trial Chamber's jurisdiction at some stage subsequent to the deadline prescribed
in Internal Rule 89(1). Such an issue may be raised by the parties or by the Court ex
proprio motu. If, at any stage of the proceedings, the Trial Chamber becomes aware
that it may be acting in excess of its jurisdiction, then it must examine the issue and

satisfy itself that it has jurisdiction to proceed. A competent court is a prerequisite to a

7 Constitution of the Kingdom of Cambodia (1993), adopted by the Constitutional Assembly and
signed by the President on 21 September 1993, Art. 38 (“The accused shall be considered innocent
until the court has judged finally on the case”). See also Woolmington v. DPP, [1935] AC 462 at 481,
[1935] UKHL 1 (23 May 1935) (“Throughout the web of the English Criminal Law one golden thread
is always to be seen that it is the duty of the prosecution to prove the prisoner’s guilt [...] No matter
what the charge or where the trial the principle that the prosecution must prove the guilt of the prisoner
is part of the common law of England and no attempt to whittle it down can be entertained”).
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fair trial. To proceed without jurisdiction would strike at the root of the ECCC's
mandate, and would deprive the Trial Chamber of its legal authority to try an accused
person. Accordingly, a party’s failure to raise an objection to the jurisdiction of the
Trial Chamber does not give the Trial Chamber jurisdiction that it did not already
possess. The Trial Chamber must satisfy itself that it has jurisdiction even though a
jurisdictional objection was not raised either as a preliminary issue or during the trial

proceedings.

35. In summary, Internal Rule 89(1)(a) creates a procedural framework with
which all parties, including accused persons, must comply in order to avoid
proceeding to trial. The procedural consequence of not raising the objection pursuant
to Internal Rule 89(1)(a) is that it precludes the disposing of the jurisdictional issue
without the trial. However, Internal Rule 89(1)(a) is of limited application. An
accused has the right to raise an objection to a patent or latent lack of jurisdiction that
could nullify the trial at whatever time s/he decides safeguards his/her interests. In
accordance with Internal Rule 89(3), the Trial Chamber must entertain any and all
such objections to jurisdiction raised by an accused person “at the same time as the
judgment on the merits” at the latest. Even if no party raises an objection to the
jurisdiction of the Trial Chamber, the Trial Chamber must still satisfy itself that it
possesses jurisdiction over the case before it in order to enter a judgement on the

merits.

36. In the present case, the Trial Chamber rejected the Accused’s objection to the
ECCC’s personal jurisdiction raised in the Defence’s closing statement on the ground
that it did not comply with Internal Rule 89(1)(a).80 The Trial Chamber proceeded ex
proprio motu to satisfy itself that it had personal jurisdiction over the Accused.® The
Trial Chamber’s position toward the Accused’s jurisdictional objection is thus marked
by equivocation. On the one hand, it seemed to acknowledge its duty to examine the
jurisdiction issue ex proprio motu, while, on the other hand, it interpreted Internal
Rule 89(1)(a) so as to render the Accused’s jurisdictional objection inadmissible. As
explained in the preceding paragraphs, Internal Rule 21(1) requires that any

equivocation arising from an interpretation of Internal Rule 89(1)(a) be resolved in the

%0 Trial Judgement, paras 14-15.
81 Trial Judgement, paras 17-25.
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direction of the right of accused persons to decide when to raise a patent or latent lack
jurisdictional objection that could nullify the trial and the Trial Chamber’s duty to
ascertain its jurisdiction. The Trial Chamber failed to subject its interpretation of
Internal Rule 89(1)(a) to Internal Rule 21(1) and failed to consider whether the
alleged lack of jurisdiction was patent or latent, or whether it could nullify the trial.
Such failures constitute an error of law that invalidates the Trial Chamber’s decision
to not entertain the Accused’s objection. While the Trial Chamber’s decision to
confirm its jurisdiction ex proprio motu does not eliminate the legal error made by the
Trial Chamber, it cures its effect in that it enabled the filing of an informed appeal by

the Accused.

37. The Supreme Court Chamber also notes that nothing in the Internal Rules
suggests that an accused’s failure to comply with an Internal Rule that is specific to
trial proceedings limits the scope of his/her appeal against a trial judgement. Nor
could the Internal Rules ever be interpreted otherwise, for the Accused was convicted
of a crime and therefore has “the right to his conviction and sentence being reviewed
by a higher tribunal according to law.”® On the basis of this right, the Accused is
entitled to appeal against any alleged error of law or fact that may invalidate the Trial
Judgement or constitute a miscarriage of justice, respectively, including the Trial
Chamber’s decision on personal jurisdiction.® The Accused's appeal on personal
jurisdiction satisfies both limbs of this test since it involves a mixed question of law
and fact, which, if correct, would nullify the lawful basis for his conviction.
Moreover, the Supreme Court Chamber has inherent power to satisfy itself that the
Trial Chamber had jurisdiction to try the Accused, and therefore to review the Trial

Chamber's conclusions on jurisdiction. 8

If the Accused had not appealed the
jurisdictional issue, the Supreme Court Chamber would exercise that power in the
present case since the issue is one of general importance to the jurisprudence and
jurisdiction of the ECCC and it plainly has a sufficient nexus to the arguments raised

before the Trial Chamber and in the present appeal.

%2 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999
UNTS 171 (entered into force 23 March 1976), (“ICCPR”), Art. 14(5). See also United Nations Human
Rights Committee, General Comment No. 32 - Article 14: Right to equality before courts and tribunals
and to a fair trial, U.N. Doc. CCPR/C/GC/32 (23 August 2007), paras 45-51.

% Internal Rule 104(1).

8 See Boskoski and Tarculovski Appeal Judgment, para. 19 (addressing a jurisdictional issue ex proprio
motu in the interests of justice).
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38.  The Supreme Court Chamber therefore rejects the submissions of the Co-
Prosecutors that the Defence appeal on personal jurisdiction is inadmissible on the

basis that he failed to comply with Internal Rule 89(1).

4. Standard of Appellate Pleading

39. The Supreme Court Chamber will next examine the Co-Prosecutors’
submission that many of the Accused’s appeal submissions should be declared
inadmissible since his Notice of Appeal and Appeal fail to meet the minimum
standards of pleading laid down by Internal Rule 105 and comparative international
practice on appeal proceedings in criminal cases.®’ In particular, the Co-Prosecutors
submit that the Accused’s pleadings: fail to make sufficient references to identified
portions of the transcript of proceedings before the Trial Chamber; make “obscure,
contradictory, vague or otherwise insufficient arguments”; criticise the Trial
Chamber’s reasoning without substantiation or argument to the alleged error; and

include misstatements of law and fact.*®

40.  The Internal Rules relevant to deciding the Co-Prosecutors’ submissions are

reproduced below:

105(3). A party wishing to appeal a judgment shall file a notice of appeal
setting forth the grounds. The notice shall, in respect of each ground of
appeal, specify the alleged errors of law invalidating the decision and
alleged errors of fact which occasioned a miscarriage of justice. The
appellant shall subsequently file an appeal brief setting out the arguments
and authorities in support of each of the grounds, in accordance with
paragraphs 2(a) and (c) of this Rule.

(4). Appeals shall identify the findings or ruling challenged, with specific
reference to the page and paragraph numbers of the decision of the Trial
Chamber.

111(2). Where the Chamber finds that an appeal was filed late, or was
otherwise procedurally defective, it may declare the appeal inadmissible.

41. These provisions require the parties to an appeal to plead their case with
adequate specificity to enable the Supreme Court Chamber to identify the issues in

dispute by reference to specific findings of the Trial Chamber. They are aimed not

85
Co-Prosecutors’ Response, paras 7-9.
86
Co-Prosecutors’ Response, paras 8-9.
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only at ensuring procedural efficiency, but also that each party knows the arguments it
may respond to. As the ICTY has observed in relation to comparable provisions in its
rules of procedure, an appellate court “cannot be expected to consider a party's
submissions in detail if they are obscure, contradictory, vague or suffer from other
formal and obvious insufficiencies.”’ As a general rule, an appellant is required to
identify the portions of the transcript under challenge, to identify with a reasonable
degree of precision the submissions addressed to the Trial Chamber on the point, and
to set out clearly and transparently the grounds of appeal against the decision and the
principal arguments in support.88 Where a party's pleadings are incoherent, or fail to
set out the substance of any ground of appeal with sufficient particularity to enable the
Supreme Court Chamber to identify the issues in dispute, they may be declared
inadmissible as being procedurally defective. % The word “may” in Internal Rule
111(2) indicates that the power therein is discretionary. The Supreme Court
Chamber’s overriding consideration in the exercise of its discretion is to preserve the
right of a convicted person to appeal his conviction and sentence. It is not the function
of the Supreme Court Chamber to scrutinize the quality of a convicted person’s

written appellate advocacy.

42. In this case, the core issues arising for decision under the Accused's appeal on
personal jurisdiction are relatively easy to identify. In substance, the Accused: (a)
implicitly submits that the term “senior leaders of Democratic Kampuchea and those
who were most responsible” constitutes a jurisdictional requirement of the ECCC; and
(b) explicitly submits that on the facts established he was neither a “senior leader” nor
one of those “most responsible” for the crimes committed by the DK regime during
the temporal jurisdiction of the ECCC. Similarly, the operative passages of the Trial
Judgement are readily identifiable, and set out with clarity the reasoning that led it to
the conclusion that the Accused is one of those “most responsible.”90 In these

particular circumstances, the Supreme Court Chamber is able to consider the merits of

¥ Gali¢ Appeal Judgment, para. 11.

88 See Prosecutor v. Ntakirutimana, ICTR-96-10-A and ICTR-96-17-A, “Judgement”, Appeals
Chamber, 13 December 2004, (“Ntakirutimana Appeal Judgement”), para. 396; Prosecutor v. Kordi¢
and Cerkez, IT-95-14/2-A, “Judgement”, Appeals Chamber, 17 December 2004, (“Kordi¢ and Cerkez
Appeal Judgement”), para. 23; Prosecutor v. Kvocka, IT-98-30/1-A, “Judgement”’, Appeals Chamber,
28 February 2005, (“Kvocka Appeal Judgement”), para. 425.

% Internal Rule 111(2).

*° Trial Judgement, paras 13-25.
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the present ground of appeal and to review the reasoning of the Trial Chamber in light
of the arguments put forward on behalf of the Accused, Co-Prosecutors, and Civil
Parties Group 3. This is not to be taken to imply that the Supreme Court Chamber will
regard departure from Internal Rule 105 with indifference. The pleading requirements
laid down by that Rule are clear and mandatory, and the Supreme Court Chamber will
not hesitate, in appropriate circumstances, from exercising its power under Internal
Rule 111(2) to declare inadmissible an argument in a pleading that is procedurally
defective due to incoherence or lack of specificity. The decisive question will always
be whether an appellant has pleaded his case in a manner that enables an opposing
party to know the case it has to meet, and enables the Supreme Court Chamber to
identify and rule upon the issues in dispute. Whether that test is met will depend on
the circumstances and, in particular, on the nature of the challenge to the Trial

Chamber's judgement.

43.  The Supreme Court Chamber therefore rejects the submissions of the Co-
Prosecutors that the Accused’s appeal on personal jurisdiction is inadmissible on the

basis that his written pleadings fail to comply with the Internal Rules.

5. Personal Jurisdiction

44.  The issue of the personal jurisdiction of the ECCC is at the core of the
Defence Appeal.”’ The Accused’s request for acquittal on the basis that he is not
covered by the term “senior leaders of Democratic Kampuchea and those who were
most responsible” presupposes the entire or part of the term constitutes a jurisdictional
requirement of the ECCC that must be satisfied in order for the Trial Chamber to try
the Accused. If this presupposition is correct, and if the Accused is not covered by the
term, then the Trial Chamber had no jurisdiction to try him, and, consequently, his
conviction and sentence are invalidated and he must be unconditionally released
immediately.92 In deciding the Accused’s appeal, it is therefore necessary for the
Supreme Court Chamber to evaluate the term “senior leaders of Democratic
Kampuchea and those who were most responsible” to determine whether all or part of
it constitutes a jurisdictional requirement of the ECCC. Firstly, however, the Supreme

Court Chamber will address the dispute between the parties as to whether the term

o See, e.g. T. (EN), 28 March 2011, F1/2.1, p. 9; T. (EN), 30 March 2011, F1/4.1, pp. 122-131.
°2 Defence Appeal, paras 100-101.
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“senior leaders of Democratic Kampuchea and those who were most responsible”

refers to one or two categories of persons.93

a. Scope of “Senior Leaders of Democratic Kampuchea and Those Who Were
Most Responsible”

45.  The Accused argues that the term refers to only one category of persons,
namely, senior leaders who are most responsible.”* According to the Accused, since
he was not a senior leader of the DK, he is not covered by the term and must be
acquitted and released forthwith.”” The Co-Prosecutors,”® Co-Investigating Judges,”’
and the Trial Chamber”® interpreted the “and” in the term disjunctively, such that the
term refers to two separate categories of persons, namely, senior leaders or those most

responsible.

46. A first step to interpreting the scope of the term “senior leaders of Democratic
Kampuchea and those who were most responsible” is to review the history of the
negotiations relating to the intended targets for criminal prosecution before the ECCC.
In a letter dated 21 June 1997, the First and Second Prime Ministers of Cambodia
wrote to the Secretary General of the United Nations asking “for the assistance of the
United Nations and the international community in bringing to justice those persons
responsible for the genocide and crimes against humanity during the rule of the
Khmer Rouge from 1975 to 1979.”*° While their request did not explicitly mention
the Khmer Rouge as the intended targets of such justice, the Secretary General of the
United Nations later summarized this request for assistance as “[t]he initial
Cambodian request for United Nations assistance in bringing Khmer Rouge leaders to

trial.”!%

> T. (EN), 28 March 2011, F1/2.1, pp. 55-56, 91.

T (EN), 28 March 2011, F1/2.1, pp. 56-57.

% T (EN), 28 March 2011, F1/2.1, p. 35.

% Co-Prosecutors’ Response, paras 21-29; T. (EN), 28 March 2011, F1/2.1, pp. 85, 91-92. See also T.
(EN), 28 March 2011, F1/2.1, p. 100 (Civil Parties Group 3).

°7 Closing Order, para. 129.

% Trial Judgement, paras 17-25.

% Kofi A. Annan, Identical Letters dated 23 June 1997 from the Secretary-General addressed to the
President of the General Assembly and to the President of the Security Council, 51* Sess., Agenda
Item 110, U.N. Doc. A/51/930 and S/1997/488 (24 June 1997), Annex (“Letter dated 21 June 1997
from the First and Second Prime Ministers of Cambodia addressed to the Secretary-General”), p. 2.

1 Kofi A. Annan, Human Rights Questions: Identical letters dated 15 March 1999 from the Secretary-
General to the President of the General Assembly and the President of the Security Council, 531 Sess.,
Agenda Item 110(b), U.N. Doc A/53/850-S/1999/231 (16 March 1999), p. 3.
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47. In its Resolution 52/135 adopted on 12 December 1997, the General Assembly

of the United Nations stated that it:

15. Endorses the comments of the Special Representative that the most
serious human rights violations in Cambodia in recent history have been
committed by the Khmer Rouge and that their crimes, including the taking
and killing of hostages, have continued to the present, and notes with
concern that no Khmer Rouge leader has been brought to account for his
crimes;

16. Requests the Secretary-General to examine the request by the
Cambodian authorities for assistance in responding to past serious violations
of Cambodian and international law, including the possibility of the
appointment, by the Secretary-General, of a group of experts to evaluate the
existing evidence and propose further measures, as a means of bringing
about national reconciliation, strengthening democracy and addressing the
issue of individual accountability.'"'

48. In July 1998, the Secretary-General created the Group of Experts for

Cambodia with the following mandate:

(a) To evaluate the existing evidence with a view to determining the nature
of the crimes committed by Khmer Rouge leaders in the years from 1975 to
1979;

(b) To assess, after consultation with the Governments concerned, the
feasibility of bringing Khmer Rouge leaders to justice and their
apprehension, detention and extradition or surrender to the criminal
jurisdiction established,;

(c) To explore options for bringing to justice Khmer Rouge leaders before
an international or national jurisdiction.'**

49.  The Group of Experts understood the mandate given to them by the Secretary

General as follows:

[T]he mandate is limited to the acts of the Khmer Rouge and not those of
any other persons or, indeed, States, that may have committed human rights

' Situation of human rights in Cambodia, G.A. Res 52/135, UN. G.A.O.R., 52" Sess., 70" Plenary
Mtg, Agenda Item 112(b), U.N. Doc. A/Res/52/135 (27 February 1998). In his identical letters dated 15
March 1999 to the President of the General Assembly and the President of the Security Council, the
Secretary General of the United Nations recalled that General Assembly Resolution 52/135 “requested
me to examine the request of the Cambodian authorities for assistance in responding to past serious
violations of Cambodian and international law, and those committed by the Khmer Rouge, in
particular, and to that end to examine the possibility of appointing a Group of Experts.” Kofi A. Annan,
Identical letters dated 15 March 1999, p. 1.

192 Kofi A. Annan, Identical letters dated 15 March 1999, Annex (“Report of the Group of Experts for
Cambodia established pursuant to General Assembly Resolution 52/135”), (“Experts’ Report”), para. 6.
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abuses in Cambodia before, during, or after the period from 1975 to 1979.
This mandate was based on the request of the Cambodian Government
quoted above. The Group endorses this limitation as focusing on the
extraordinary nature of the Khmer Rouge’s crimes.'”

50. Accordingly, the Group of Experts recommended “that, in response to the
request of the Government of Cambodia of 21 June 1997, the United Nations establish
an ad hoc international tribunal to try Khmer Rouge officials for crimes against

humanity and genocide committed from 17 April 1975 to 7 January 1979.71%

51. The historical record demonstrates that the Royal Government of Cambodia
also intended that the Khmer Rouge would be the exclusive targets for criminal

prosecution before the ECCC.'”

52. In light of the above historical review, the Supreme Court Chamber finds that,
at a minimum, the term “senior leaders of Democratic Kampuchea and those who
were most responsible” reflects the intention of the United Nations and the Royal
Government of Cambodia to focus finite resources on the criminal prosecution of
certain surviving officials of the Khmer Rouge. The Supreme Court Chamber also

finds that the term excludes persons who are not officials of the Khmer Rouge.

53.  The Supreme Court Chamber will now examine whether the term refers to one
or two categories of surviving Khmer Rouge officials. The drafting histories of the
UN-RGC Agreement and ECCC Law provide a clear answer to this question. During
the debate in the Cambodian National Assembly on the UN-RGC Agreement and
amendments to the 2001 ECCC Law, H.E. Deputy Prime Minister Sok An explained
the scope of the term “senior leaders of Democratic Kampuchea and those who were

most responsible” as follows:

[...] Article 2 [of the draft ECCC Law] has been prepared with full attention
and clearly defined targets, which refer to senior leaders. However, there is
another point of view concerning those who were not the senior leaders, but

103 Experts’ Report, para. 10.

104 Experts’ Report, para. 219(1).

105 See generally The First Session of the Third Term of the Cambodian National Assembly, 4-5
October 2004, “Debate and Approval of the Agreement between the United Nations and the Royal
Government of Cambodian and Debate and Approval of Amendments to the Law on Trying Khmer
Rouge Leaders” (English translation of 29 pages on file with the Supreme Court Chamber).
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who committed crimes as serious as those of the senior ones and will also be
the targets of the EC. With regard to this matter, I would like to reconfirm, as
His Excellency Ly Thuch mentioned yesterday, that there are two types of
targets: senior leaders who are the most important targets of the EC and
some others who might not be senior leaders but their actions were much
more serious, and there is enough evidence to prove that they really
committed much more serious crimes than others.

[...].

Considering senior leaders, we refer to no more than 10 people, but we don’t
specify that they be members of the Standing Committee. This is the task of
the Co-Prosecutors [...]. However, there is still the second target. They are
not the leaders, but they committed atrocious crimes. That’s why we use the
term those most responsible. There is no specific amount of people to be
indicted from the second group. Those committing atrocious crimes will
possibly be indicted.'*

54. Similarly, the Group of Experts for Cambodia concluded the following in their
Report:

[T]he Group does not believe that the term [Khmer Rouge] “leaders” should
be equated with all persons at senior levels of Government of Democratic
Kampuchea or even of the Communist Party of Kampuchea. The list of top
governmental and party officials may not correspond with the list of persons
most responsible for serious violations of human rights in that certain top
governmental leaders may have been removed from knowledge and
decision-making; and others not in the chart of senior leaders may have
played a significant role in the atrocities. This seems especially true with
respect to certain leaders at zonal level, as well as officials of torture and
interrogation centres such as Tuol Sleng.'”’

55. The Group of Experts accordingly recommended that “any tribunal focus upon
those persons most responsible for the most serious violations of human rights during
the reign of the Democratic Kampuchea. This would include senior leaders with
responsibility over the abuses as well as those at lower levels who are directly

. . . . .. 108
implicated in the most serious atrocities.”

1% The First Session of the Third Term of the Cambodian National Assembly, 4-5 October 2004, pp. 12,
23.

107 Experts’ Report, para. 109.

108 Experts’ Report, para. 110. As the Trial Chamber pointed out in the Trial Judgement, para. 21,
similar terminology was used by the Secretary-General when transmitting the Experts' Report to the
Security Council and the General Assembly. Kofi Annan, Identical letters dated 15 March 1999.
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56.  Professor David Scheffer, who played an instrumental role in the creation of
the ECCC as the U.S. Ambassador at Large for War Crimes Issues (1997-2001), also

recently explained:

It is important to recognize that by this time (January 2000), Duch already
had been in custody for more than six months and was a constant reference
point for the negotiators as a likely defendant. The assumption that Duch
would appear before the ECCC held firm throughout subsequent years of
negotiations. Furthermore, at no point did negotiators state to each other that
any suspect must be both a senior leader of Democratic Kampuchea and an
individual most responsible for the serious violations. That would have been
an illogical position to take. Such a view would have been open to
immediate challenge by negotiators, as we wanted to make sure that
individuals like Duch who might not be among the senior Khmer Rouge
leaders but were responsible for large scale commission of atrocity crimes
would be eligible for investigation and prosecution by the ECCC. Both
groups—the group of senior leaders and the group of those most responsible
for the crimes—were to fall within the tribunal’s personal jurisdiction. I do
not recall a single suggestion otherwise.

[...]

Nonetheless, we would have been denying, or at least suggesting the denial
of, the major responsibility of the senior Khmer Rouge leaders if we had
used the disjunctive “or” and thus de-linked leadership identity completely
from responsibility identity. That would have been unfair to those senior
Khmer Rouge leaders who may not have exercised significant responsibility
for the atrocity crimes and yet would be subject to the tribunal’s jurisdiction
solely by virtue of their leadership positions.'”

57. The Supreme Court Chamber finds that the above drafting history
demonstrates that the term ‘““senior leaders of Democratic Kampuchea and those who
were most responsible” refers to two categories of Khmer Rouge officials that are not
dichotomous. One category is senior leaders of the Khmer Rouge who are among the
most responsible,''” because a senior leader is not a suspect on the sole basis of
his/her leadership position. The other category is non-senior leaders of the Khmer

Rouge who are also among the most responsible. Both categories of persons must be

1% David Scheffer, “The Negotiating History of the ECCC’s Personal Jurisdiction,” 22 May 2011, pp.
4-5 <http://www.cambodiatribunal.org/>. See also Sean Morrison, “Extraordinary Language in the
Courts of Cambodia: The Limiting Language and Personal Jurisdiction of the Cambodian Tribunal,”
Capital University Law Review, Vol. 37 (2008-2009), p. 627. See generally David Scheffer, “The
Extraordinary Chambers in the Courts of Cambodia” in M. Cherif Bassiouni (ed.), International
Criminal Law, 31 ed., Koninklijke Brill NV, 2008, pp. 219-255; Steve Heder, “A Review of the
Negotiations Leading to the Establishment of the Personal Jurisdiction of the Extraordinary Chambers
in the Courts of Cambodia,” 2 August 2011 <http://www.cambodiatribunal.org/blog>.

10 Sean Morrison, “Extraordinary Language in the Courts of Cambodia”, p. 627 (“Since all senior
leaders must also be most responsible, the use of two phrases is technically redundant. However, the
addition of ‘senior leaders’ to the jurisdiction of the court helps focus the prosecution”).
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Khmer Rouge officials and among the most responsible, and, pursuant to Article 2
new of the UN-RGC Agreement, both are “suspects” subject to criminal prosecution

before the ECCC.

b. Evaluation of the Term “Senior Leaders of Democratic Kampuchea and
Those Who Were Most Responsible”

58.  The Supreme Court Chamber will now evaluate whether the entire or part of
the term “senior leaders of Democratic Kampuchea and those who were most
responsible” constitutes a jurisdictional requirement of the ECCC that must be

satisfied in order for the Trial Chamber to try an accused.

59. Pursuant to Article 31(1) of the Vienna Convention on the Law of Treaties, the
term “senior leaders of Democratic Kampuchea and those who were most

LN

responsible” “shall be interpreted in good faith in accordance with the ordinary

meaning to be given to the terms of the treaty [i.e., the UN-RGC Agreementm] in
their context and in the light of its object and purpose.”112 When the interpretation
according to Article 31 “leads to a result which is manifestly absurd or unreasonable,”
Article 32 of the Vienna Convention permits “[r]ecourse [...] to supplementary means
of interpretation, including the preparatory work of the treaty and the circumstances
of its conclusion, in order to [...] determine the meaning.”'"® The Supreme Court
Chamber may also seek guidance in international jurisprudence on comparable
provisions in other jurisdictions.114 The Supreme Court Chamber therefore must
evaluate the term “senior leaders of Democratic Kampuchea and those who were most

responsible” using these canons of interpretation.

60. Beginning with the immediate textual context of the UN-RGC Agreement,
Article 2(1) reads, “The present Agreement [...] recognises that the Extraordinary

Chambers have personal jurisdiction over senior leaders of Democratic Kampuchea

" UN-RGC Agreement, Art. 2(2).

"2 Vienna Convention on the Law of Treaties, opened for signature 23 May 1969, 1155 UNTS 331
(entered into force 27 January 1980, (“VCLT”), Art. 31(1).

"3 VCLT, Art. 32(b). See also Decision on Ieng Sary’s Appeal Against the Closing Order, Pre-Trial
Chamber, 11 April 2011, D427/1/30, para. 122 (“Pursuant to recognized principles of interpretation, ‘in
construing statutes, and all written instruments, the grammatical and ordinary sense of the words is to
be adhered to, unless that would lead to some absurdity or inconsistency with the rest of the instrument,
in which case the grammatical and ordinary sense of the words may be modified, so as to avoid that
absurdity or inconsistency, but not farther’.”) (citations omitted).

14 UN-RGC Agreement, Art. 12(1).
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and those who were most responsible for the crimes referred to in Article 1 of the
Agreement” (emphasis added). The inclusion of the words “personal jurisdiction” in
Article 2(1) suggests that the term “senior leaders of Democratic Kampuchea and
those who were most responsible” operates exclusively as a legal requirement of the
Trial Chamber’s jurisdiction over an accused. However, the Supreme Court must also
consider whether interpreting the term “senior leaders of Democratic Kampuchea and
those who were most responsible” as a jurisdictional requirement of the ECCC is
consistent with the object and purpose of the UN-RGC Agreement and whether such
an interpretation would lead to a “manifestly absurd or unreasonable” result. As
explained above, the term refers to both senior leaders of the Khmer Rouge who are
among the most responsible as well as to non-senior leaders of the Khmer Rouge who
are also among the most responsible. The shared characteristics of these two
categories are that suspects must be Khmer Rouge officials and among the most
responsible. The unique characteristic of the first category is that the suspects are also
senior leaders. The Supreme Court Chamber will proceed by evaluating each of these
three terms to determine whether they can reasonably be interpreted as jurisdictional

requirements of the ECCC.

i.  Khmer Rouge Official

61.  Each suspect before the ECCC must be a Khmer Rouge official. This term
involves a question of historical fact that is intelligible, precise, and leaves little or no
room for the discretion of the Trial Chamber. While an accused might contest that
s/he was a Khmer Rouge official, the Trial Chamber is well suited to decide this
factual issue. Thus, the Supreme Court Chamber finds that the personal jurisdiction of
the ECCC covers Khmer Rouge officials, and the question of whether an accused was

a Khmer Rouge official is justiciable115 before the Trial Chamber.

ii.  Most Responsible

62. The second shared characteristic of suspects before the ECCC is that they

should be among those most responsible for the crimes referred to in Article 1 of the

"5 The term “justiciable” is defined as “capable of being disposed of judicially.” Black’s Law
Dictionary, 9" ed., Thomson Reuters, 2009, p. 944. The term “nonjusticiable” is defined as “Not proper
for judicial determination.” Black’s Law Dictionary, 9™ ed., p- 1155. Cf. Black’s Law Dictionary, g™
ed., p. 1277 (defining “political question” as “A question that a court will not consider because it
involves the exercise of discretionary power by the executive or legislative branch of government. -
Also termed nonjusticiable question”) (italics in original).
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UN-RGC Agreement. As the Trial Chamber noted, neither the UN-RGC Agreement
nor ECCC Law defines “most responsible.” 1 The ordinary meaning of “most
responsible” denotes a degree of criminal responsibility in comparison to all Khmer
Rouge officials responsible for crimes within the ECCC’s jurisdiction. Contrary to the
term “Khmer Rouge official,” interpreting the term “most responsible” as a
jurisdictional requirement of the ECCC would be inconsistent with the object and
purpose of the UN-RGC Agreement and would lead to an unreasonable result for the
following reasons. First, there is no objective method for the Trial Chamber to decide
on, compare, and then rank the criminal responsibility of all Khmer Rouge officials.
Second, the notion of comparative criminal responsibility is inconsistent with Article
29 of the ECCC Law, which states, “[t]he position or rank of any Suspect shall not
relieve such person of criminal responsibility or mitigate punishment.” This provision
also expressly confirms the principle that superior orders do not constitute a defence
to the crimes set out in Chapter II of the ECCC Law. The Accused, in effect, submits
that the Trial Chamber is required to embark upon a relative assessment of his
criminal responsibility within the DK. This would amount to indirectly permitting a
defence of superior orders and would frustrate the express provisions of the ECCC
Law, including Article 29. The third indication that “most responsible” cannot
reasonably be interpreted as a jurisdictional requirement of the ECCC is that the
determination of whether an accused is “most responsible” requires a large amount of
discretion. There is no discretion, for example, in determining the ECCC’s temporal
and subject matter jurisdictions. Both are expressed through sharp-contoured
definitions and, as such, are verifiable by a suspect and the ECCC because they
involve pure questions of law or fact that are eminently suitable for legal
determination. By contrast, neither a suspect nor the ECCC can verify whether a
suspect is “most responsible” pursuant to sharp-contoured, abstract and autonomous

criteria.

63. For these reasons, the Supreme Court Chamber finds that it is unreasonable to
interpret “most responsible” in the term “senior leaders of Democratic Kampuchea
and those who were most responsible” as a jurisdictional requirement of the ECCC.

There are many indications, on the other hand, that the term “most responsible”

16 Trjal Judgement, para. 19.
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should be interpreted as investigatorial and prosecutorial policy for the Co-
Investigating Judges and Co-Prosecutors that is not justiciable before the Trial

Chamber.

64. Chief of these latter indications is the competence afforded to the Co-
Investigating Judges and Co-Prosecutors. The Co-Investigating Judges are responsible
for the conduct of investigations "7 and are required to be independent in the
performance of their functions.''® Article 5(3) of the UN-RGC Agreement provides
that it is “understood” that “the scope of the investigation is limited to senior leaders
of Democratic Kampuchea and those who were most responsible for the crimes [...]
that were committed during the period from 17 April 1975 to 6 January 1979.” Thus,
the Co-Investigating Judges are vested with authority to determine whether a
particular investigation falls within the scope of the term “most responsible.”119 The
Co-Prosecutors are responsible for the conduct of prosecutions.'® They, too, are
required to be independent in the performance of their functions,'* and are subject to
an identically worded “understanding” in Article 6(3) of the UN-RGC Agreement to
the effect that “the scope of the prosecution is limited to senior leaders of Democratic
Kampuchea and those who were most responsible.” 22 1t follows that the Co-
Prosecutors are also vested with authority to determine whether a particular

prosecution falls within the scope of the term “most responsible.”'*

65.  The Pre-Trial Chamber’s role in settling disagreements between the two Co-
Prosecutors or between the two Co-Investigating Judges does not alter the conclusion
that the term “most responsible” is not a jurisdictional requirement of the ECCC. In a

disagreement case filed under Internal Rule 71 or 72 where the reason for

"7 ECCC Law, Art. 23 new; UN-RGC Agreement, Art. 5(1).

"8 ECCC Law, Art. 25; UN-RGC Agreement, Art. 5(3).

119 See Public (Redacted Version) Considerations of the Pre-Trial Chamber Regarding the Appeal
against Order on the Admissibility of Civil Party Applicant Robert Hamill, 24 October 2011, D11/2/4/4
(“Considerations on Admissibility of Applicant Hamill”’), Opinion of Judge PRAK Kimsan, NEY Thol,
and HUOT Vuthy, para. 7 (explaining how the Co-Investigating Judges have the power to charge any
suspect named in a submission from the Co-Prosecutors, as well as unnamed persons when they
consider it appropriate).

20ECCC Law, Art. 16; UN-RGC Agreement, Art. 6(1).

2 ECCC Law, Art. 19; UN-RGC Agreement, Art. 6(3).

122 UN-RGC Agreement, Art. 6(3).

123 See Considerations on Admissibility of Applicant Hamill, Opinion of Judge PRAK Kimsan, NEY
Thol, and HUOT Vuthy, para. 7 (explaining how the Co-Investigating Judges must seek the advice of
the Co-Prosecutors before charging a suspect that was not named in one of the Co-Prosecutors’
submissions).
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disagreement on the execution of an action, decision, or order is whether or not a
suspect or charged person is a “senior leader” or “most responsible,” the Pre-Trial
Chamber’s role would be to settle the specific issue upon which the Co-Investigating
Judges or Co-Prosecutors disagree.124 If, for example, the Pre-Trial Chamber decides
that neither Co-Investigating Judge erred in proposing to issue an Indictment or
Dismissal Order for the reason that a charged person is or is not most responsible, and
if the Pre-Trial Chamber is unable to achieve a supermajority on the consequence of

. . . . 125
such a scenario, “the investigation shall proceed.”

66. As stated above, the Supreme Court Chamber may also consult international
jurisprudence and the drafting history of the UN-RGC Agreement as guidance in
evaluating the term “most responsible.” Turning first to the preparatory work, the
Group of Experts for Cambodia recommended interpreting the term ‘“‘most
responsible” not as a jurisdictional requirement of the ECCC but rather as
investigatorial and prosecutorial policy. Writing in 1999, the Experts recommended
that “any tribunal focus upon those persons most responsible for the most serious
violations of human rights during the reign of Democratic Kampuchea.”'*® The

Experts “believe[d]” that:

[This] sense of the scope of investigations should be no more than a guide
for prosecutors and not form an element of the jurisdiction of any tribunal.
Thus, any legal instrument related to a court should give it personal
jurisdiction over any persons whose acts fall within its subject matter
jurisdiction, and the decision on whom to indict should rest solely with the
prosecutor [...]1."7

67. In the “Summary of Principal Recommendations” of their Report, the Experts
recommended that “as a matter of prosecutorial policy, the independent prosecutor
appointed by the United Nations limit his or her investigations to those persons most

responsible [.. .].”128

124 (Public Redacted) Considerations of the Pre-Trial Chamber Regarding the Disagreement between

the Co-Prosecutors pursuant to Internal Rule 71, Case No. 001/18-11-2008-ECCC/PTC, 18 August
2009, [no document number as of this Appeal Judgement], para. 24.

125 ECCC Law, Art. 23 new. See also UN-RGC Agreement, Art. 7(4); Internal Rule 72(4)(d) (Rev. 8).
126 Experts’ Report, para. 110.

127 Experts’ Report, para. 111.

128 Experts’ Report, para. 219(2) (emphasis added).
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68.  The Experts’ Report forms an important part of the travaux préparatoires to
the UN-RGC Agreement and the ECCC Law, and is consistent with the terms of these

instruments.

69. Furthermore, a close comparison of the ICTY and ICTR with the ECCC
militates in favour of treating the term “most responsible” as investigatorial and
prosecutorial policy rather than a jurisdictional requirement of the ECCC. Before an
Indictment is confirmed at the ICTY, it must first be scrutinised by a Bureau
consisting of the President, the Vice President and the Presiding Judges of the Trial
Chambers. Though the ICTY’s jurisdiction extends to all “persons responsible for
serious violations of international humanitarian law,” Rule 28(A) of the Rules of
Procedure and Evidence requires the Bureau to determine whether, prima facie, the
indictment “concentrates on one or more of the most senior leaders suspected of being
most responsible for crimes within the jurisdiction of the Tribunal.”'* Only where the
indictment appears to concentrate on such a person will it be transmitted to a single
judge for confirmation. If not, the indictment will be returned to the Prosecutor.
Likewise, Rule 28 of the ICTR’s Rules of Procedure and Evidence requires a duty
judge, selected by the President of the Tribunal, to review indictments submitted from
the Prosecutor.'”® The inclusion of these provisions at the ICTY and ICTR does not
restrict the Trial Chambers’ jurisdiction to try an accused, however, as an accused
cannot object to lack of jurisdiction based on a failure to satisfy the requirements of
Rule 28(A) at the ICTY or Rule 28 at the ICTR. In granting the ICTY and ICTR
Chambers large discretion in determining which suspects to prosecute, these rules
operate as policy guidelines intended to help the tribunals concentrate their scarce

resources on trying the most serious cases falling within their jurisdiction.

70. Similarly, the ECCC’s Co-Investigating Judges are responsible for ‘“either
indicting a Charged Person and sending him or her to trial, or dismissing the case,”
and “are not bound by the Co-Prosecutors’ submissions.”"*! Pursuant to the UN-RGC

Agreement, “It is understood, however, that the scope of the investigation is limited to

2 ICTY Rules of Procedure and Evidence, IT/32/Rev. 46 (20 October 2011), (“ICTY RPE”), Rule 28
(A).

139 JCTR Rules of Procedure and Evidence, as amended on 1 October 2009, (“ICTR RPE”), Rule 28.
B! Internal Rule 67(1) (Rev 8).
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. . . 132
senior leaders of Democratic Kampuchea and those who were most responsible.”

As at the ICTY and ICTR, an accused before the ECCC cannot object to the Trial
Chamber’s jurisdiction on the basis that the Co-Investigating Judges did not limit the
indictment to “senior leaders” or the “most responsible”,133 absent a showing that the
Co-Investigating Judges abused their discretion, as discussed below. This limitation
on the Co-Investigating Judges’ discretion is intended to help the ECCC concentrate

its scarce resources on trying the most serious cases falling within its jurisdiction.

71. The referral system at the ICTY also suggests that the term “most responsible”
in the UN-RGC Agreement and ECCC Law operates as investigatorial and
prosecutorial policy rather than a jurisdictional requirement of the ECCC. ICTY
judges have authority to refer cases to national courts, whereas the ECCC exists
within the Cambodian legal system in which it exercises exclusive jurisdiction and no
referral to another court is possible. Under the ICTY system, individuals who are
found not to constitute one of the most serious perpetrators of international crimes
may be tried instead by a national court. The Rules of Procedure and Evidence of the
ICTY establish a procedure whereby a case can be referred to national authorities'** at
any time after the indictment has been confirmed and prior to the commencement of
trial. To that end, Rule 11bis(A) allows the President of the Tribunal to appoint three
judges from the Trial Chambers to a Referral Bench which then decides whether to

1. The ICTY thus operates on the presumption of dual

carry out the referra
jurisdiction, providing a mechanism for allocating cases between the international
tribunal and appropriate national jurisdictions. The criteria for such allocation, “the
gravity of the crimes charged and the level of responsibility of the accused,” '

operate not as jurisdictional bars but as prosecution policy.

72.  The above interpretation of the term “most responsible” in the UN-RGC

Agreement is also consistent with the jurisprudence of other international criminal

32 UN-RGC Agreement, Art. 5(3).

133 As the term “most responsible” is not a jurisdictional requirement of the ECCC, neither could a
charged person appeal to the Pre-Trial Chamber under Internal Rule 74(3)(a) (Rev. 8) on the basis that
s/he falls outside of the ECCC’s jurisdiction because s/he is not “most responsible.”

134 This can be the authorities of the State in whose territory the crime was committed; the State in
whose territory the accused was arrested; or any State having jurisdiction and being willing and
adequately prepared to accept the case. ICTY RPE, Rule 11 bis (A)(1)-(iii).

SICTY RPE, Rule 11 bis (A).

BSICTY RPE, Rule 11 bis (C). Cf. ICTR RPE, Rule 11 bis (C).
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tribunals. Article 1(1) of the Statute of the Special Court for Sierra Leone (“SCSL”) is
strikingly similar to Article 1 of the UN-RGC Agreement. The former provision

states:

The Special Court shall [...] have the power to prosecute persons who bear
the greatest responsibility for serious violations of international
humanitarian law and Sierra Leonean law committed in the territory of
Sierra Leone since 30 November 1996, including those leaders who [...]
have threatened the establishment and implementation of the peace process
in Sierra Leone."’

73.  1In Prosecutor v Brima,"® the Appeals Chamber of the SCSL held that the only
workable interpretation of the term “greatest responsibility” is that “it guides the
Prosecutor in the exercise of his prosecutorial discretion” and that it would be
“unreasonable and unworkable to suggest that the discretion is one that should be
exercised by the Trial Chamber or the Appeals Chamber at the end of the trial.”"**
The SCSL Appeals Chamber continued:

In the opinion of the Appeals Chamber it is inconceivable that after a long
and expensive trial the Trial Chamber could conclude that although the
commission of serious crimes has been established beyond reasonable doubt
against the accused, the indictment ought to be struck out on the ground that
it has not been proved that the accused was one of those who bore the
greatest responsibility.'*

74. In light of the above, the Supreme Court Chamber finds that, while the Trial
Chamber must carefully consider all valid jurisdictional objections, it is not
reasonable to interpret “most responsible” in the term “senior leaders of Democratic
Kampuchea and those who were most responsible” as a jurisdictional requirement of
the ECCC. Rather, the term “most responsible” constitutes investigatorial and
prosecutorial policy which guides the Co-Investigating Judges and Co-Prosecutors in
exercising their independent discretion in investigating and prosecuting the most

serious offenders falling within the ECCC’s jurisdiction.

137 Statute of the Special Court for Sierra Leone, annexed to the Agreement between the United Nations
and the Government of Sierra Leone on the Establishment of a Special Court for Sierra Leone, signed
16 January 2002, 2178 UNTS 138 (entered into force 12 April 2002), (“SCSL Statute™), Art. 1(1).

138 prosecutor v Brima, SCSL-2004- 16-A, “Judgment”, Appeals Chamber, 22 February 2008, (“Brima
Appeal Judgment”).

% Brima Appeal Judgment, para. 282.

140 Brima Appeal Judgment, para. 283.
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iii.  Senior Leaders

75. As explained above, senior leaders who are among the most responsible is one
of two categories of suspects covered by the term “senior leaders of Democratic
Kampuchea and those who were most responsible.” Since the Supreme Court
Chamber has concluded that the term “most responsible” operates exclusively as
investigatorial and prosecutorial policy, it is not possible for the ECCC Trial Chamber
to refuse jurisdiction over an indicted accused on the basis that s/he was not a senior
leader. Nevertheless, the proper evaluation of “senior leaders” is of sufficient
importance to ECCC jurisprudence that it warrants discussion by the Supreme Court

Chamber.

76. Like the term “most responsible,” neither the UN-RGC Agreement nor ECCC
Law defines the term ‘“‘senior leaders.” If “senior leaders” were limited to former
members of the CPK Central and/or Standing Committees,141 that would indicate the
term is a jurisdictional requirement because it would involve a precise question of
historical fact concerning which the Trial Chamber is well suited to answer. However,
the term “senior leaders” is sufficiently flexible that it may not necessarily be limited
to former members of the CPK Central and/or Standing Committees. By contrast, the
definitions of the ECCC’s temporal and subject matter jurisdictions use sharp
contours, typical for legal criteria. Such flexibility inherent in the definition of “senior
leaders” indicates that the term does not operate as a jurisdictional requirement of the

ECCC.

77. The debates in the Cambodian National Assembly over the UN-RGC
Agreement and amendments to the 2001 ECCC Law confirm that the definition of
“senior leaders” is not fixed and that the characteristic should operate as

investigatorial and prosecutorial policy.142

78. The Supreme Court Chamber therefore finds that the term “senior leaders”

does not form part of the ECCC’s jurisdiction. Like the term “most responsible,” the

141 See generally Steve Heder, “A Review of the Negotiations Leading to the Establishment of the
Personal Jurisdiction of the Extraordinary Chambers in the Courts of Cambodia.”

142 See The First Session of the Third Term of the Cambodian National Assembly, October 4-5 2004, p.
23 (H.E. Sok An stating, “Considering senior leaders, we refer to no more than 10 people, but we don’t
specify that they be members of the Standing Committee. This is the task of the Co-Prosecutors”).
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term “senior leaders” constitutes investigatorial and prosecutorial policy that guides
the Co-Investigating Judges and the Co-Prosecutors in the exercise of their discretion

as to the scope of investigations and prosecutions.

iv.  Summary of Findings

79. For the reasons set out above, the Supreme Court Chamber finds that the
personal jurisdiction of the ECCC covers Khmer Rouge officials. Whether an accused
is a Khmer Rouge official is therefore a justiciable issue before the Trial Chamber.
The terms “senior leaders” and “most responsible” are not jurisdictional requirements
of the ECCC, but operate exclusively as investigatorial and prosecutorial policy to
guide the independent discretion of the Co-Investigating Judges and Co-Prosecutors
as to how best to target their finite resources in order to achieve the purpose behind
the establishment of the ECCC. Whether an accused is a “senior leader” or “most

responsible” is therefore a nonjusticiable issue before the Trial Chamber.'#

v.  Review of Investigatorial and Prosecutorial Discretion on Other Grounds

80. A remaining question is whether there is any other ground on which the Trial
Chamber has residual jurisdiction to review the exercise of discretion by the Co-
Investigating Judges or the Co-Prosecutors in the selection of cases. In Prosecutor v
Brima, the Appeals Chamber of the SCSL observed that in selecting cases that meet
the requirements laid down in Article 1(1) of the Statute of the SCSL, the Prosecutor
must exercise his discretion “in good faith, based on sound professional judgment.”'**
The Supreme Court Chamber agrees. In the context of the ECCC, the Trial Chamber

has the power to review the discretion of the Co-Investigating Judges and the Co-

Prosecutors on the ground that they allegedly exercised their discretion under Articles

'*> The Supreme Court Chamber notes that the history of the establishment of the ECCC as described
above is clear that the terms “senior leaders” and “those who were most responsible” were used in the
context of contemplating wide discretion in investigatorial and prosecutorial policy, and therefore not
as a jurisdictional requirement justiciable before the Trial Chamber. Such discretion, potentially
allowing a large number of Khmer Rouge officials to be charged, was the preferred option in public
discussion surrounding the creation of the ECCC. See generally Open Society Justice Initiative, Justice
Initiatives: The Extraordinary Chambers, Spring 2006, and especially Kelly Dawn Askin, “Prosecuting
Senior Leaders of Khmer Rouge Crimes”, in Justice Initiatives: The Extraordinary Chambers, p. 76
(“These terms [“‘senior leaders of Democratic Kampuchea’ and ‘those who were most responsible
[...]”] can be interpreted broadly to allow some flexibility [...]”)
<http://www.soros.org/initiatives/justice>. The Supreme Court Chamber stresses that its position as to
personal jurisdiction is based in legal considerations and it does not see its role in ex post facto defining
parameters for “senior leaders” and “those who were most responsible” in order to justify exlcuding or
including cases before the ECCC.

44 Brima Appeal Judgment, para. 282.
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5(3) and 6(3) of the UN-RGC Agreement in bad faith or according to unsound
professional judgement.145 This power of review by the Trial Chamber is extremely
narrow in scope, and would have to be exercised with full respect for the
independence of the Co-Investigating Judges’ and Co-Prosecutors’ offices. Such
power of review could never be exercised on the ground that the Co-Investigating
Judges or Co-Prosecutors did not, in the opinion of the Trial Chamber, select a
particular “senior leader” or person who is “most responsible.” Provided the alleged
crimes fall within the jurisdiction of the ECCC, the Co-Investigating Judges and Co-
Prosecutors have a wide discretion to perform their statutory duties. As the Co-
Prosecutors point out in their Response in the present appeal, the exercise of
prosecutorial discretion is not a mechanical exercise. It requires the weighing of
relevant factors such as the quantity and quality of evidence available, the prima facie
level of culpability of the offender, the gravity of the crimes alleged, and the
likelihood of apprehending the suspect. ¢ Given the wide margin of discretion
according to which the decision to prosecute is made, the competence to take such a
decision does not belong to trial or appellate chambers that decide the merits of
criminal responsibility, but stops at the pre-trial level. A trial or appellate court
employing discretion as to whether or not to prosecute would assume the function of
the prosecution and thus compromise its role as an impartial arbitrator in the
adversarial procedure. Therefore, in the absence of bad faith, or a showing of unsound
professional judgement, the Trial Chamber has no power to review the alleged abuse
of the Co-Investigating Judges’ or Co-Prosecutors’ discretion under Articles 5(3) and
6(3) of the UN-RGC Agreement. Whether an accused is a senior leader or one of
those most responsible is exclusively a policy decision for which the Co-Investigating

Judges and Co-Prosecutors, and not the Trial Chamber, are accountable.

143 See Prosecutor v. Ntakirutimana, ICTR-96-17-T, “Judgement”, Trial Chamber, 21 February 2003,
para. 761 (dismissing the accused’s complaint that the tribunal had engaged in selective prosecution
because, as required by Article 15(2) of the ICTR statute, the Defence had not adduced any evidence
establishing that the Prosecutor had a discriminatory or otherwise unlawful or improper motive in
indicting or continuing to prosecute the Accused); Prosecutor v. Akayesu, ICTR-96-4, “Appeal
Judgment”, Appeals Chamber, 1 June 2001, (“Akayesu Appeal Judgment”), para. 96 (rejecting the
accused’s allegation that the tribunal had engaged in selective prosecution due to the absence of any
evidence showing a causal relationship between the Prosecutor’s policy and the alleged partiality of the
Tribunal); Co-Prosecutors’ Response, para. 45.

146 Co-Prosecutors’ Response, para. 44.
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c. Conclusion

81. In light of the principles set out in this section of the present Appeal
Judgement, the Trial Chamber had no need to embark upon any assessment of
whether the Accused was a senior leader or one of those most responsible.'*” The
assessment that it nonetheless conducted demonstrates however that the case of the
Accused falls squarely within these investigatorial and prosecutorial policy criteria.
Accordingly, the Accused’s ground of appeal on personal jurisdiction is untenable and

therefore dismissed in its entirety.148

"7 Trial Judgement, paras 23-25.

18 This includes the appeal submissions of the Defence that the Accused is exempted from criminal
prosecution before the ECCC on the basis of, inter alia, the 1991 Paris Peace Agreement, the 1994
Law on the Outlawing of the “Democratic Kampuchea” Group, the 2007 Code of Criminal Procedure,
the 1956 Penal Code, the 2009 Criminal Code, the 1993 Constitution of the Kingdom of Cambodia,
and the ECCC Internal Rules. See, e.g. Defence Appeal, paras 14, 17, 34-39, 62, 66, 68, 70, 95; T.
(EN), 28 March 2011, F1/2.1, pp. 18-23, 32, 35 (referring, inter alia, to the Agreement on a
comprehensive political settlement of the Cambodia conflict (with annexes), concluded on 23 October
1991, 1663 UNTS 56 (entered into force 23 October 1991) and the Law on the Outlawing of the
“Democratic Kampuchea” Group, promulgated by Reachkram No. 01.NS.94 on 15 July 1994).
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IV. ALLEGED ERRORS CONCERNING CRIMES AGAINST
HUMANITY UNDER ARTICLE 5 OF THE ECCC LAW
(GROUNDS 2 AND 3 OF THE CO-PROSECUTORS’ APPEAL)
82. Under Grounds 2 and 3 of the Co-Prosecutors’ Appeal, the Co-Prosecutors
submit that the Trial Chamber erred as a matter of law in several respects in its
disposition of the charges of crimes against humanity brought against the Accused

under Atrticle 5 of the ECCC Law.

83. First, under Ground 2 of their Appeal, the Co-Prosecutors contend that the
Trial Chamber committed an error of law when it failed to convict the Accused for all
of the crimes for which it found him responsible, namely, murder, extermination,
enslavement, imprisonment, torture, rape and other inhumane acts as crimes against
humanity, and subsumed those crimes under the crime against humanity of
persecution on political grounds. 149 The Co-Prosecutors submit that the Trial
Chamber misapplied the ICTY Appeals Chamber’s Celebici test because each crime
against humanity for which it found the Accused responsible has an element
materially distinct from the crime against humanity of persecution, and therefore the

Accused should have been cumulatively convicted for each.'”

84. Furthermore, the Co-Prosecutors argue that, by subsuming all these other
crimes against humanity under persecution, the Trial Chamber failed to meet the twin
aims of the Celebi¢i cumulative convictions test, as articulated by the ICTY Appeals
Chamber in Prosecutor v. Kordi¢ and Cerkez."' Also, the Co-Prosecutors submit that
the “concerns underpinning the rationale for not allowing cumulative convictions,”"*
as articulated in the dissenting opinion to the Celebi¢i Appeals Judgement, are not
applicable in this case.'” Finally, the Co-Prosecutors argue that the Trial Chamber

failed to adequately consider the societal interests in cumulative convictions, as

delineated by the ICTR Trial Chamber in Akayesu."*

149" Co-Prosecutors’ Appeal, paras 132, 134, 191, 216.
130" Co-Prosecutors’ Appeal, paras 134-166, 191.

151 Co-Prosecutors’ Appeal, paras 134, 167-169, 191.
132" Co-Prosecutors’ Appeal, para. 170.

153 Co-Prosecutors’ Appeal, paras 134, 170-174, 191.
134 Co-Prosecutors’ Appeal, paras 134, 175-191.
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85. Second, the Co-Prosecutors submit under Ground 2 of their Appeal that the
Trial Chamber erred as a matter of law when it characterised an instance of rape as
torture as a crime against humanity and failed to convict the Accused for the distinct
crime against humanity of rape.155 Finally, the Co-Prosecutors argue in Ground 3 of
their Appeal that the Trial Chamber erred in law in its definition of enslavement as a
crime against humanity, thereby failing to convict the Accused for the enslavement of

all the detainees at S-21.'°¢

86. The Trial Chamber found that the Accused was individually responsible for
the following crimes against humanity under Article 5 of the ECCC Law: murder,
extermination, enslavement, imprisonment, torture (including one instance of rape),
persecution on political grounds, and other inhumane acts."”’ Nevertheless, “[i]n light
of the jurisprudence regarding cumulative convictions”, the Trial Chamber solely
convicted the Accused for “persecution as a crime against humanity (subsuming the
crimes against humanity of extermination (encompassing murder), enslavement,

imprisonment, torture (including one instance of rape), and other inhumane acts).”"

87. At the outset, the Supreme Court Chamber observes that disposing of the
arguments raised under Grounds 2 and 3 of the Co-Prosecutors’ Appeal, in particular
with respect to the Trial Chamber’s application of the ICTY Celebici test, requires
comparisons of the elements of the crimes against humanity for which the Trial
Chamber found the Accused responsible. Consequently, the disposition of these
grounds of appeal is necessarily predicated upon the Supreme Court Chamber’s
examination of the ECCC’s subject matter jurisdiction and the appropriateness of the
definitions of the crimes at issue that were used by the Trial Chamber. Such
examination requires application of the nullum crimen sine lege principle, also known

as the principle of legality, codified under Article 33 new of the ECCC Law.

88.  Therefore, before turning to consider the specific issues raised by the Co-
Prosecutors under these grounds of appeal, the Supreme Court Chamber will, ex

proprio motu, firstly articulate the applicable law with respect to the principle of

135 Co-Prosecutors’ Appeal, para. 133.

136" Co-Prosecutors’ Appeal, para. 201.
57 Trial Judgement, para. 559.
'5% Trial Judgement, para. 568.
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legality. It will then examine, to the extent necessitated by the appeal before it, the
scope of the ECCC’s subject matter jurisdiction over crimes against humanity
generally under Article 5 of the ECCC Law in light of the principle of legality.
Following that, the Chamber will address its subject matter jurisdiction over the
underlying crimes against humanity specifically addressed under these grounds,
namely, enslavement, torture, rape and persecution. Finally, the Chamber will
consider whether the Trial Chamber erred in its conclusion that cumulative
convictions for persecution and other underlying crimes against humanity are

impermissible.

A. The Principle of Legality

89. The Supreme Court Chamber recalls that Article 33 new of the ECCC Law
provides that the ECCC shall exercise its “jurisdiction in accordance with
international standards of justice, fairness and due process of law, as set out in
Articles 14 and 15 of the ICCPR.”'® Article 15(1) of the ICCPR codifies and defines
the principle of legality under international law and stipulates, in relevant part, that
“In]o one shall be held guilty of any criminal offence on account of any act or
omission which did not constitute a criminal offence, under national or international
law, at the time when it was committed.” % Furthermore, Article 15(2) adds that
“[n]othing in this article shall prejudice the trial and punishment of any person for any
act or omission which, at the time when it was committed, was criminal according to

the general principles of law recognized by the community of nations.”'®'

90. The main purpose of the principle of legality so defined is protection of
individual rights in criminal law. It takes effect in three functional respects. First, it
ensures that one who wishes to avoid criminal liability may do so by receiving notice
of what acts lawmakers will deem to be criminal. Second, as a procedural matter, the
legality principle protects the individual against arbitrary exercise of political or
judicial power162 by preventing legislative targeting or conviction of specific persons

without stating legal rules in advance. Third, the principle provides an analogue to the

19 ECCC Law, Art. 33 new.

' JCCPR, Art. 15(1).

161 [CCPR, Art. 15(2) (often referred to as the “Nuremberg/Tokyo sentence”).

162 M. Cherif Bassiouni, Crimes Against Humanity in International Criminal Law, nd ed., Kluwer Law
International, 1999, pp. 127-130.
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protection afforded by separation of powers in national courts applying national
laws.'® The Supreme Court finds that the restraining function of the international
principle of legality is of particular importance in international criminal law as it
prevents international or hybrid tribunals and courts from unilaterally exceeding their

jurisdiction by providing clear limitations on what is criminal.

91. The international principle of legality, with its focus on guarantee of human
rights in criminal proceedings, is connected to general principles of law concerning
prohibition of retroactive crimes and punishments and of collective punishments
meted against non-participants in crime. As such, it applies equally to offences as well
as to forms of responsibility that are charged against an individual accused. ted
Therefore, offences and modes of liability charged before the ECCC must have
existed either under national law'® or international law'® at the time of the alleged

criminal conduct occurring between 17 April 1975 and 6 January 1979.'¢7

92. With respect to national law, the Supreme Court Chamber agrees with the
Trial Chamber’s finding that Cambodia’s 1956 Penal Code was the applicable law
from 1975 to 1979.'°* As for the applicable international law, the plane of reference is
broader, encompassing international conventions, customary international law and
general principles of law recognised by the community of nations applicable at the

relevant time. %

Complex questions that arise regarding the emergence of
international criminal law norms from these sources and the relations among them
have been, to a large extent, addressed in the jurisprudence of the ad hoc Tribunals.
When looking to conventional international law, the Chamber may rely upon a treaty

where it “(i) was unquestionably binding on the parties at the time of the alleged

193 Kenneth S. Gallant, The Principle of Legality in International and Comparative Criminal Law,
Cambridge University Press, 2009, p. 26.

164 See, . g. Prosecutor v. Milutinovi¢ et al., IT-99-37-AR72, “Decision on Dragoljub Ojdani¢’s Motion
Challenging Jurisdiction — Joint Criminal Enterprise”, Appeals Chamber, 21 May 2003, (“Milutinovi¢
Jurisdiction Appeal Decision (Joint Criminal Enterprise)”), paras 34-44 (as applied to joint criminal
enterprise); Prosecutor v. Aleksovski, IT-95-14/1-A, “Judgement”, Appeals Chamber, 24 March 2000,
(“Aleksovski Appeal Judgement”), para. 126 (as applied to grave breaches of the Geneva Conventions
of 1949 as well as violations of the laws or customs of war).

"% ICCPR, Art. 15(1).

166 ICCPR, Art. 15(1)-(2); Milutinovi¢ Jurisdiction Appeal Decision (Joint Criminal Enterprise), paras
10, 38.

' ECCC Law, Art. 1.

198 Trial Judgement, para. 29.

169 ICCPR, Art. 15. See also Annex to U.N. Charter, Statute of the International Court of Justice, 26
June 1945, (“ICJ Statute™), Art. 38 <http://www.icj-cij.org/homepage/index.php>.
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offence; and (ii) was not in conflict with or derogated from peremptory norms of

international law.”'"°

93.  With respect to customary international law, the Supreme Court Chamber
considers that in evaluating the emergence of a principle or general rule concerning
conduct that offends the laws of humanity or the dictates of public conscience in
particular, the traditional requirement of “extensive and virtually uniform” state
practice may actually be less stringent than in other areas of international law, and the
requirement of opinio juris may take pre-eminence over the usus element of

custom.171

The Chamber finds this particularly relevant to the question of individual
criminal responsibility under international law. Where the wusus element of an
international crime is manifest, in large part, through actual prosecution, one has to
bear in mind that this requirement presupposes not only the existence of an
established legal norm proscribing the conduct as criminal, but also the record of an
infraction, followed by a plethora of complex factors that render the prosecution
possible, starting with the identification of the accused, availability of evidence and
political will.'”? Taking all of these inherent difficulties into account, a paucity of

prosecution cannot be found to disprove automatically the existence of State practice

in this regard under international law.

94. It must be recognised that treaty law and customary international law often

mutually support and supplement each other.'”

As such, treaty law may serve as
evidence of customary international law either by declaring the opinio juris of States
Parties, or articulating the applicable customary international law that had already
crystallised by the time of the treaty’s adoption.174 That being said, while the Supreme
Court Chamber may rely on both customary and conventional international law as a

legal basis for charged offences and modes of liability, there is no requirement that

19 Prosecutor v. Tadié, IT-94-1-A, “Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction”, Appeals Chamber, 2 October 1995, (“Tadi¢ Appeal Decision on Jurisdiction™), para. 143.
See also Kordi¢ and Cerkez Appeal Judgement, para. 44.

7! Antonio Cassese, International Law, ond ed., Oxford University Press, 2005, p. 161.

'72 In the context of the conduct of armed forces, ¢f. Tadi¢ Appeal Decision on Jurisdiction, para. 99.
The difficulties are paramount where atrocities amounting to crimes against humanity are committed
outside any institutionalised agency.

'3 Tadi¢ Appeal Decision on Jurisdiction, para. 98.

7 Gali¢ Appeal Judgement, para. 85. See also Tadi¢ Appeal Decision on Jurisdiction, paras 112, 117.
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the offences or modes of liability at issue be found under each in order to be

charged.'”

95. Once a Chamber has determined that a charged offence or mode of liability
existed as a matter of national or international law at the time of the alleged criminal
conduct, the international principle of legality does not prohibit it from interpreting
and clarifying the law or from relying on those decisions that do so in other cases.'"®
This principle, however, does prevent a Chamber “from creating new law or from

interpreting existing law beyond the reasonable limits of acceptable clarification.”""”’

96. Finally, as an additional safeguard, fairness and due process concerns
underlying the international principle of legality require that charged offences or
modes of responsibility were “sufficiently foreseeable and that the law providing for
such liability [was] sufficiently accessible [to the accused] at the relevant time.”' 78
“[A]s to foreseeability, [...] [the accused] must be able to appreciate that the conduct
is criminal in the sense generally understood, without reference to any specific
provision.”'”® As for the accessibility requirement, in addition to treaty laws, laws
based on custom or general principles can be relied on as sufficiently available to the
accused. % Furthermore, a Chamber may “have recourse to domestic law for the
purpose of establishing that the accused could reasonably have known that the offense
in question or the offense committed in the way charged in the indictment was

prohibited and punishable.” '*' Finally, “[a]lthough the immorality or appalling

character of an act is not a sufficient factor to warrant its criminalisation [...], it may

'3 Prosecutor v. HadZihasanovi¢ and Kubura, IT-01-47-A, “Decision on Interlocutory Appeal
Challenging Jurisdiction in Relation to Command Responsibility”, Appeals Chamber, 16 July 2003,
(“HadZihasanovi¢ and Kubura Jurisdiction Appeal Decision (Command Responsibility)”), para. 35.

17 Aleksovski Appeal Judgement, paras 126-127.

"7 Prosecutor v. Ojdanié et al., 1T-99-37-AR72, “Appeal Decision on Dragoljub Ojdani¢’s Motion
Challenging Jurisdiction-Joint Criminal Enterprise”, Appeals Chamber, 21 May 2003 (“Ojdani¢
Jurisdiction Appeal Decision (Joint Criminal Enterprise)”), para. 38.

'8 Ojdani¢ Jurisdiction Appeal Decision (Joint Criminal Enterprise), paras 21, 37. See also Prosecutor
v. Blagojevi¢ and Jokic, IT-02-60-T, “Judgement”, Trial Chamber, 17 January 2005, (“Blagojevi¢ and
Joki¢ Trial Judgement”), para. 695, fn. 2145; S.W. v. United Kingdom, ECtHR, “Chamber Judgment”,
App. No. 20166/92, 22 November 1995, paras 35-36 (indicating that the term “law” in Article 7 of the
European Convention on Human Rights “comprises written as well as unwritten law and implies
qualitative requirements, notably those of accessibility and foreseeability”).

"% Had%ihasanovié¢ and Kubura Jurisdiction Appeal Decision (Command Responsibility), para. 34.

180 Had%ihasanovié¢ and Kubura Jurisdiction Appeal Decision (Command Responsibility), para. 34. See
also Ojdani¢ Jurisdiction Appeal Decision (Joint Criminal Enterprise), paras 37-39.

81 Ojdani¢ Jurisdiction Appeal Decision (Joint Criminal Enterprise), para. 40.
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in fact play a role [...] insofar as it may refute any claim by the Defence that it did not

know of the criminal nature of the acts.”'%?

97. The Supreme Court Chamber notes that, in this case, the Trial Chamber relies
heavily upon ad hoc Tribunal jurisprudence when determining the existence of crimes
or modes of liability or interpreting the law relating to them. As a preliminary matter,
this Chamber emphasises that these cases are non-binding and are not, in and of
themselves, primary sources of international law for the ECCC.'% Furthermore, while
the ECCC clearly benefits from the reasoning of the ad hoc Tribunals in their
articulation and development of international criminal law, in light of the protective
function of the principle of legality, Chambers in this Tribunal are under an obligation
to determine that the holdings on elements of crimes or modes of liability therein were
applicable during the temporal jurisdiction of the ECCC. Furthermore, they must have
been foreseeable and accessible to the Accused. In addition, the Supreme Court
Chamber stresses that careful, reasoned review of these holdings is necessary for
ensuring the legitimacy of the ECCC and its decisions.'®* As such, in the sections that
follow, the Supreme Court Chamber will evaluate whether the Trial Chamber’s
reliance on ad hoc Tribunal jurisprudence with respect to the specific issues raised in

this appeal was appropriate.

B. Crimes Against Humanity as an International Crime from 1975-1979

98. The Supreme Court Chamber now turns to consider, as a general matter, the
scope of ECCC jurisdiction over crimes against humanity in the context of the
international principle of legality. In doing so, the Supreme Court Chamber agrees
with the Trial Chamber that, in order for charged offences and modes of participation

to fall within the ECCC’s subject matter jurisdiction, they must: 1) “be provided for in

182 Ojdanic¢ Jurisdiction Appeal Decision (Joint Criminal Enterprise), para. 42.

"71CT Statute, Art. 38.

'8 As noted by Guénaél Mettraux in the context of the ad hoc Tribunals: “[T]he enduring
jurisprudential legacy of the Tribunals will largely depend on their ability to base their decisions upon a
body of pre-existing rules, and not upon the theoretical eagerness of their drafters. The two Tribunals
could become historically and legally anecdotal if they seemed to shelter intellectual complacency or
judicial activism.” Guénaél Mettraux, “Crimes Against Humanity in the Jurisprudence of the
International Criminal Tribunals for the Former Yugoslavia and for Rwanda”, Harvard International
Law Journal, Vol. 43 (Winter 2002), p. 239. See also Kenneth S. Gallant, The Principle of Legality in
International and Comparative Criminal Law, p. 24 (on the value of the most restrictive interpretation
as opposed to the judiciary usurping the legislature’s position by applying unclear laws).
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the [ECCC Law], explicitly or implicitly”;185 and 2) have existed under Cambodian or

international law'® between 17 April 1975 and 6 January 1979.'%7

99, The Chamber recalls that pursuant to Article 5 of the ECCC Law, the ECCC
has explicit subject matter jurisdiction over crimes against humanity. In accordance
with the principle of legality, however, that enumeration of crimes against humanity is
not itself a source of criminalisation of conduct and, as such, does not constitute an
autonomous basis for entering convictions before the ECCC. Whereas Article 5 grants
the ECCC a priori jurisdiction over the acts so listed, its exercise of jurisdiction is
subject to determining whether crimes against humanity were proscribed under

international law'®® from 1975-1979 at the time of the alleged criminal conduct.

100. Second, assuming that crimes against humanity did exist under international
law at the relevant time, the exercise of jurisdiction by the ECCC is limited by the
definition of crimes against humanity as it stood under international law at the time of
the alleged criminal conduct. In other words, Article 5 of the ECCC Law with its
catalogue of crimes against humanity over which the ECCC has a priori jurisdiction

may not be interpreted as a retroactive amendment to that definition.

101.  With respect to the first question of the existence of crimes against humanity
under international law by 1975, the Supreme Court Chamber recalls that the

antecedents to crimes against humanity date back to the writings of Hugo Grotius.'®

'8 Ojdanic¢ Jurisdiction Appeal Decision (Joint Criminal Enterprise), para. 21. See also Blagojevic¢ and

Joki¢ Trial Judgement, para. 695, fn. 2145; Prosecutor v. Staki¢, IT-97-24-T, “Judgement”, Trial

Chamber, 31 July 2003, (“Staki¢ Trial Judgement”), para. 431.

'8¢ JCCPR, Art. 15. See also Ojdanié Jurisdiction Appeal Decision (Joint Criminal Enterprise), paras

10, 38.

'8 Trial Judgement, para. 28.

'8 The Chamber does not consider the definition of crimes against humanity under national law as they

were not prohibited under Cambodian law at the applicable time.

189 Hugo Grotius, De Jure Belli ac Pacis (Francis W. Kelsey trans, Oxford University Press, 1925)

Book II, Ch. 20, XL(1) [first published 1625] <http://www.lonang.com/exlibris/grotius/index.html>:
The fact must also be recognised that kings, and those who possess rights equal to kings,
have the right of demanding punishments not only on account of injuries committed
against themselves or their subjects, but also on account of injuries which do not directly
affect them but excessively violate the law of nature or of nations in regard to any
persons whatsoever.

See also Hugo Grotius, De Jure Belli ac Pacis, Book II, Ch. 25, VIII(2) (“If, however, the wrong is

obvious, in case some Busiris, Phalaris, or Thracian Diomede should inflict upon his subjects such

treatment as no one is warranted in inflicting, the exercise of the right vested in human society is not

precluded”); Emerich de Vattel, Le Droit des Gens; ou, Principes de la Loi Naturelle Appliqués a la
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In the nineteenth century, in the preamble of the Declaration of St. Petersburg of
1868, reference is made to violations of the “laws of humanity.”190 A similar term also

appears in the Martens Clause in the Hague Conventions of 1899'"! and 1907.'%?

102. However, the actual term “crimes against humanity” first appeared in 1915, in
a joint Declaration by France, Great Britain, and Russia decrying the massacres of
Armenians.'” After World War I, the 1919 Versailles Preliminary Peace Conference
created a Commission on the Responsibilities of the Authors of the War and the
Enforcement of Penalties (“the Commission”), which advanced, to a limited degree,
the concept of crimes against humanity. In its published report, the Commission found
that Germany and its allies waged war “by barbarous or illegitimate methods in
violation of [...] the elementary laws of humanity.”194 The Commission further
suggested that Ottoman and German belligerents be tried for “violations of the laws

195 and that an international tribunal be

and customs of war and the laws of humanity,
established for that purpose.196 Thus, the atrocities committed by belligerents during
World War I helped lay the conceptual framework whereby crimes against humanity

became positive international law in the aftermath of World War II. Furthermore, the

Conduite et aux Affaires des Nations et des Souverains, Philadelphia, 1883, Book II, Ch. 4, p. 298
(affirming that a sovereign did not have complete discretion in the treatment of subjects: “if the prince,
attacking the fundamental laws, gives his people a legitimate reason to resist him, if tyranny becomes
so unbearable as to cause the Nation to rise, any foreign power is entitled to help an oppressed people
that has requested assistance”).

' International Military Commission, Declaration Renouncing the Use, in Time of War, of Explosive
Projectiles Under 400 Grammes in Weight, 29 November 1868, reprinted in American Journal of
International Law, Vol. 1:2 (Supp.: Official Documents) (April 1907) 95-96, Preamble (declaring that
“the employment of such arms would, therefore, be contrary to the laws of humanity”) (emphasis
added).

! Hague Convention (II) with Respect to the Laws and Customs of War on Land, opened for signature
29 July 1899, 32 Stat. 1803, 1 Bevans 247, 26 Martens Nouveau Recueil (ser. 2) 949, 187 Consol. T.S.
429 (entered into force 4 September 1900), (“1899 Hague Convention II”), Preamble.

"2 Hague Convention (IV) Respecting the Laws and Customs of War on Land, opened for signature 18
October 1907, 36 Stat. 2277, 1 Bevans 631, 205 Consol. T.S. 277, 3 Martens Nouveau Recueil (ser. 3)
461 (entered into force 26 January 1910), (“1907 Hague Convention IV”), Preamble.

193 France, Great Britain, and Russia Joint Declaration, Telegram from United States Department of
State, Washington to United States Embassy, Constantinople, 29 May 1915: “In view of these new
crimes of Turkey against humanity and civilization the Allied governments announce publicly to the
Sublime Porte that they will hold personally responsible [for] these crimes all members of the Ottoman
government and those of their agents who are implicated in such massacres” (emphasis added)
<http://www.armenian-genocide.org/>.

194 Commission on the Responsibilities of the Authors of the War and the Enforcement of Penalties,
Report Presented to the Preliminary Peace Conference, 29 March 1919, quoted in American Journal of
International Law, Vol. 14 (1920), pp. 95, 115.

195 Commission on the Responsibilities of the Authors of the War and the Enforcement of Penalties,
Report Presented to the Preliminary Peace Conference, pp. 95, 118 (emphasis added).

196 Commission on the Responsibilities of the Authors of the War and the Enforcement of Penalties,
Report Presented to the Preliminary Peace Conference, pp. 95, 122.
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juxtaposition of “laws and customs of war” and “laws of humanity” clearly
presupposed that the crimes so envisaged would result from offending against two

different legal regimes.

103. The Supreme Court Chamber recalls that, following their first appearance in
international law in the 1945 Nuremberg International Military Tribunal (“IMT”)
Charter,"”’ appended to the 1945 Agreement for the Prosecution and Punishment of
the Major War Criminals of the European Axis, which was endorsed by 19 States, '*®
crimes against humanity were subsequently included in the 1945 Law No. 10 of the
Allied Control Council,199 the 1946 International Military Tribunal for the Far East
(“IMTFE”) Charter,” and the 1950 Nuremberg Principles.201 Furthermore, they were
prosecuted before the IMT?** and the Nuremberg Military Tribunals (“NMTs”) under
the Control Council Law No. 10 in the occupied zones in Germany.203 Finally, in the
immediate aftermath of World War II, several peace treaties with Axis countries and
their allies prohibited crimes against humanity, and obligated States Parties to

prosecute those crimes, including the Peace Treaties with Italy, Romania and

197 Charter of the International Military Tribunal for the Trial of the Major War Criminals, appended to
the London Agreement, 8 August 1945, Trial of the Major War Criminals Before the International
Military Tribunal, 14 November 1945 — 1 October 1946, Vol. I, pp. 10-18, (“IMT Charter”), Art. 6(c)
<http://avalon.law.yale.edu/subject_menus/imt.asp>.

1% Agreement for the Prosecution and Punishment of the Major War Criminals of the European Axis,
and Charter of the International Military Tribunal, 8 August 1945, 82 U.N.T.C. 280, (“London
Agreement”) (signatory states: Australia, Belgium, Czechoslovakia, Denmark, Ethiopia, Greece, Haiti,
Honduras, India, Luxembourg, Netherlands, New Zealand, Norway, Panama, Paraguay, Poland,
Republic of Serbia, Uruguay, Venezuela).

199" Allied Control Council Law No. 10, Punishment of Persons Guilty of War Crimes, Crimes Against
Peace and Against Humanity, 20 December 1945, (1946) 3 Official Gazette Control Council for
Germany 50-55, (“Control Council Law No. 10”), Art. TI(1)(c).

200 Charter of the International Military Tribunal for the Far East, 26 April 1946, (“IMTFE Charter”),
reprinted in Neil Boister and Robert Cryer (eds.), Documents on the Tokyo International Military
Tribunal: Charter, Indictment and Judgments, Oxford University Press, 2008, pp. 7-11, Art. 5(c).

201 Principles of International Law Recognized in the Charter of the Niirnberg Tribunal and in the
Judgment of the Tribunal, in Report of the International Law Commission covering its second session,
5 June to 29 July 1950, U.N. Doc. A/CN.4/34, Part I1I, Principle VI(c), “[p]rinted with slight drafting
changes as document A/1316” in Yearbook of the International Law Commission, 1950, Vol. II, U.N.
Doc. A/CN.4/SER.A/1950/Add.1 (6 June 1957), pp. 374-378. See also Affirmation of the Principles of
International Law Recognized by the Charter of the Niirnberg Tribunal, G.A. Res. 1/95 (I), UN
GAOR, 1% Sess., 123" Plenary Mtg, U.N. Doc. A/RES/1/95 (11 December 1946) (“Affirmation of
Principles™).

22 See, e. g. Trial of the Major War Criminals Before the International Military Tribunal, 14 November
1945 — 1 October 1946, Vols. I-XXII, (“IMT Judgement”), Vol. I, pp. 173-174, 253-255.

23 See, e. g. cases under the Control Council Law No. 10 cited later in this Judgement reaching
convictions for enslavement, torture and persecution as crimes against humanity.

KAING Guek Eav alias Duch, Appeal Judgement (Public), 3 February 2012 53/350



001/18-07-2007-ECCC/SC
Doc No. F28

. 204 . .. . .
Bulgaria. ©" Subsequently, national courts reached convictions for crimes against

humanity with respect to conduct that occurred prior to 1975.2%

104. Based on the aforementioned, the Supreme Court Chamber agrees with the
Trial Chamber®” that crimes against humanity were established as an international

crime during the ECCC’s temporal jurisdiction.

105. Regarding the second issue, namely, how crimes against humanity were
defined under customary international law by 1975, the Supreme Court Chamber

recalls that under Article 5 of the ECCC Law, crimes against humanity are:

any acts committed as part of a widespread or systematic attack directed
against any civilian population, on national, political, ethnical, racial or
religious grounds, such as: murder; extermination; enslavement; deportation;
imprisonment; torture; rape; persecutions on political, racial, and religious
grounds; other inhumane acts.”"’

106. Not only does this definition specify the underlying acts that constitute a crime
against humanity, but it also lays out the contextual or chapeau requirements that
must be found to exist in order to set crimes against humanity apart from domestic
crimes or other international crimes. The chapeau requirements here are: 1) the
existence of a widespread or systematic attack; 2) directed against a civilian
population; 3) on national, political, ethnical, racial or religious grounds; and 4) the

underlying acts were committed as “part of”’ the attack.

204 See, . g. Treaty of Peace with Italy, Art. 45; Treaty of Peace with Rumania, Art. 6; and Treaty of

Peace with Bulgaria, Art. 5, quoted in Amelia C. Leiss and Raymond Dennett (eds.), European Peace
Treaties after World War II: Negotiations and Texts of Treaties with Italy, Bulgaria, Hungary,
Rumania, and Finland, World Peace Foundation, 1954, pp. 177, 252, 300.

205 gee, e.g., Poland v. Greiser, Case No. 74, “Judgment”, 7 July 1946, Law Reports of Trials of War
Criminals: Selected and Prepared by the United Nations War Crimes Commission, United Nations
War Crimes Commission, 1949, Vol. XIII, (“Greiser Case”), pp. 104-106; Attorney-General (Israel) v.
Adolf Eichmann, Judgment of the Supreme Court, May 29, 1962, International Law Reports, Vol. 36,
pp- 277-342 (“Eichmann Case”); Republique Francaise au nom du Peuple Francais v. Barbie, French
Court of Cassation (Criminal Chamber) (3 June 1988), “Confirmation de la Condamnation”,
International Law Reports, Vol. 100, (“1988 Barbie Case”), pp. 330-337; Prosecutor v. Kupreskic et
al., IT-95-16-T, “Judgement”, Trial Chamber, 14 January 2000, (“Kupreski¢ Trial Judgement”), para.
602, citing Artukovié¢, Zagreb District Court, Doc. No. K-1/84-61, 14 May 1986, (“Artukovi¢ Case”),
pp- 23, 26.

2 Trjal Judgement, paras 285-289.

T ECCC Law, Art. 5.
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107. In the following sections, this Chamber will examine, in response to the Co-
Prosecutors’ Appeal, whether the underlying crimes against humanity of persecution,
torture, rape and enslavement found under Article 5 of the ECCC Law constituted
crimes against humanity under customary international law by 1975. Consideration of
whether other underlying acts in Article 5 constituted crimes against humanity at the

relevant time is beyond the scope of this appeal.

108. In determining the scope of crimes against humanity during the ECCC’s
temporal jurisdiction, the Supreme Court Chamber notes that the IMT Charter

articulated crimes against humanity as follows:

(c) Crimes against humanity: namely, murder, extermination, enslavement,
deportation, and other inhumane acts committed against any civilian
population, before or during the war or persecutions on political, racial or
religious grounds in execution of or in connection with any crime within the
jurisdiction of the Tribunal, whether or not in violation of the domestic law
of the country where perpetrated.””

109. Two months after issuance of the IMT Judgement on 1 October 1946, in
which convictions for crimes against humanity were reached, the General Assembly
unanimously adopted General Assembly Resolution 95 (I) evidencing opinio juris
among UN Member States that the IMT Charter and Judgement reflected general
principles of international law at the time.”” Following Resolution 95 (I), the General
Assembly directed its International Law Commission (“ILC”) to formulate and
interpret those principles.210 Consequently, in 1950, the ILC adopted the Nuremberg

Principles.

110. The Supreme Court Chamber recognises that the IMT Judgement itself does
not constitute binding precedent for the ECCC. However, coupled with the IMT

Charter and General Assembly Resolution 95 (I), it provides strong evidence of

211

existent and newly emerging principles of international criminal law.” " As concerns

2% IMT Charter, Art. 6(c). This definition was also codified in the IMTFE Charter, Art. 5(c), however
convictions for crimes against humanity were never reached by the IMTFE.

209 Affirmation of Principles.

20 Formulation of the Principles Recognized in the Charter of the Niirnberg Tribunal and in the
Judgment of the Tribunal, G.A. Res. 2/177 (II), UN GAOR, 2" Segs., 123™ Plenary Mtg, U.N. Doc.
A/RES/2/177 (21 November 1947) (“Formulation of the Principles”).

21 For opposition to the IMT Judgement as precedent, see Hans Kelsen, “Will the Judgment in the
Nuremberg Trial Constitute a Precedent in International Law?”, International Law Quarterly, Vol. 1:2
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the 1950 Nuremberg Principles, the Supreme Court Chamber notes that Resolution 95
() did not endorse any specific articulation or interpretation of general principles of
international law found in the IMT Charter and Judgement. The 1950 Nuremberg
Principles were adopted by the ILC in the aftermath of that resolution and never
formally adopted by the General Assembly. Consequently, it is open to the ECCC to
determine the general principles of international law found in the IMT Charter and
Judgement as of 1946, and whether the 1950 Nuremberg Principles are an accurate

reflection of those principles.

111.  With respect to crimes against humanity in particular, the Supreme Court
Chamber recalls that the 1950 Nuremberg Principles stipulate that crimes against

humanity are:

[m]urder, extermination, enslavement, deportation and other inhuman acts
done against any civilian population, or persecutions on political, racial or
religious grounds, when such acts are done or such persecutions are carried
on in ei)lczecution of or in connexion with any crime against peace or any war
crime.

112.  The Supreme Court Chamber observes that this definition largely mirrors the
definition found in the IMT Charter. *'> National and regional courts have
subsequently interpreted the 1950 Nuremberg Principles as reflective of customary

international law.*'* The Supreme Court Chamber agrees, and finds that the definition

(Summer 1947), pp. 153-171; Egon Schwelb, “Crimes Against Humanity”, British Yearbook of
International Law, Vol. 23 (1946), pp. 178-226. Other authors stress the impetus the IMT Judgement
provided for the development of doctrine in international law, specifically with regard to crimes against
humanity. See, e.g. Otto Kranzbuhler, “Nuremberg Eighteen Years Afterwards”, DePaul Law Review,
Vol. 14 (1964-1965), pp. 333-347.

*!2 1950 Nuremberg Principles, Principle VI(c).

1% The only difference is that the definition in the 1950 Nuremberg Principles omits the “before or
during the war” requirement, which clearly became unnecessary in light of the IMT Judgement. Judges
refrained from reaching any convictions with respect to conduct “before” the war; furthermore “during
the war” was redundant with the requirement that crimes against humanity be committed in “connexion
with any crime against peace or any war crime.” Report of the International Law Commission covering
its second session, 5 June to 29 July 1950, para. 123 (“In its definition of crimes against humanity the
Commission has omitted the phrase “before or during the war” contained in article 6 (c) of the Charter
of the Niirnberg Tribunal because this phrase referred to a particular war, the war of 1939. The
omission of the phrase does not mean that the Commission considers that crimes against humanity can
be committed only during a war. On the contrary, the Commission is of the opinion that such crimes
may take place also before a war in connexion with crimes against peace”).

24 See, e.g. Eichmann Case, pp. 277-278; Touvier, French Court of Cassation (Criminal Chamber), 27
November 1992, International Law Reports, Vol. 100, p. 338; Fédération Nationale Des Déportés et
Internés Résistants et Patriotes and Others v. Barbie, “Arrét”, French Court of Cassation (Criminal
Chamber), International Law Reports, Vol. 78 (1985), (“Barbie Case”), p. 139; Kolk and Kislyiy v.

KAING Guek Eav alias Duch, Appeal Judgement (Public), 3 February 2012 56/350



001/18-07-2007-ECCC/SC
Doc No. F28

of crimes against humanity found in the 1950 Nuremberg Principles retrospectively
reflects the state of customary international law on the definition of crimes against

humanity as it existed in 1946.

113.  Having confirmed the definition of crimes against humanity in the 1950
Nuremberg Principles, it still falls on the Supreme Court Chamber, in the sections that
follow addressing the Co-Prosecutors’ specific grounds of appeal, to determine
whether that definition remained during the period 1975-1979, or whether State
practice and opinio juris indicate that the definition had evolved and new rules had
crystallised by 1975. To the extent that it may be argued that at the relevant period,
norms had changed such that crimes against humanity encompassed a broader scope
of human conduct under customary international law than that found under the
definition in the 1950 Nuremberg Principles, the Chamber must be satisfied that such

a contention is based in evidence.

114. In that regard, the Supreme Court Chamber recalls that from 1954-1996, the
ILC produced and adopted several versions of a draft code of international offences
pursuant to the General Assembly’s direction in 1947 under Resolution 177 an.2»
While none of those drafts were ever endorsed by the General Assembly in the end,
the Chamber considers that nevertheless, they may reflect State practice and opinio
Juris with respect to the definition of crimes against humanity over the years, given
that one of the mandates of the ILC is to work retrospectively by providing a “more

precise formulation and systematization of rules of international law in fields where

Estonia, ECtHR, “Chamber Decision”, App. Nos. 23052/04 and 24018/04, 17 January 2006, p. 3 (in
which the Tallinn Court of Appeal of Estonia considered that “[d]eportations perpetrated by the
applicants had been considered crimes against humanity by civilised nations in 1949. Such acts had
been defined as criminal in Article 6 (c) of the Charter of the International Military Tribunal
(Nuremberg Tribunal) and affirmed as principles of international law by the General Assembly of the
United Nations on 11 December 1946 in its resolution 95”); Prosecutor v. Ivica Vrdoljak, Court of
Bosnia and Herzegovina, Section I for War Crimes X-KR-08488, 10 July 2008, p. 12; Korbely v.
Hungary, ECtHR, “Grand Chamber Judgment”, App. No. 9174/02, 19 September 2008, para. 81
(relying on Article 6(c) of the Charter of the International Military Tribunal annexed to the London
Agreement of 8 August 1945 as one of the primary formulations of crimes against humanity),
“Dissenting Opinion of Judge Loucaides” (expressly relying on the 1950 Nuremberg principles,
stating, “[t]he view that the Nuremberg principles were customary international law became
indisputable after Resolution 3074 (XX VIII) of the United Nations General Assembly of 3 December
1973, which proclaimed the need for international cooperation in the detection, arrest, extradition and
punishment of persons guilty of war crimes and crimes against humanity”).

25 Formulation of the Principles.
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there already has been extensive State practice, precedent and doctrine” as it did with

the 1950 Nuremberg Principles.216

115. However, the Chamber further recalls that the ILC is also tasked with “the
promotion of the progressive development of international law and its
codification.””'” Consequently, the draft codes of international offences produced by
the ILC between 1954-1996 reflect fluctuation between these two mandates,
especially as it broadened the scope of international crimes over time, including
crimes against humanity.218 In the end, however, it is worth noting that the ILC’s
efforts remained the product of “laboring under the long shadow of Nuremberg”219
when, in 1996, it produced its Draft Code of Crimes against the Peace and Security
of Mankind following the creation of the ad hoc Tribunals by the Security Council.
Both the ICTY Statute®?! and the ICTR Statute?? resemble, to some extent, the IMT

Charter in their definition of crimes against humanity, and, on the occasion of the

Tribunals’ creation, the United Nations Secretary-General expressly noted its

216 Statute of the International Law Commission, 1947, adopted by the General Assembly in G.A. Res.
174 (I) (21 November 1947), as amended by G.A. Res. 485 (V) (12 December 1950), 984 (X) (3
December 1955), 985 (X) (3 December 1955) and 36/39 (18 November 1981), (“ILC Statute), Art. 15
(emphasis added).

AT Le Statute, Art. 1.

218 Compared to the 1950 Nuremberg Principles, the International Law Commission’s 1954 Draft Code
of Offences aimed at refining contextual elements. Draft Code of Offences against the Peace and
Security of Mankind, Third Report of J. Spiropoulos, Special Rapporteur, U.N. Doc. A/CN.4/85 (30
April 1954), Part Two, X1, Art. 2(10), printed in Yearbook of the International Law Commission, 1954,
Vol. II, U.N. Doc. A/CN.4/SER.A/1954/Add.1, p. 118. The General Assembly did not adopt the draft,
although the main reason was not related to crimes against humanity but to the lack of agreement
regarding the definition of aggression. Draft Code of Offences against the Peace and Security of
Mankind, U.N. G.A. Res. 897 (IX) (4 December 1954). It was not until 1981 that it called upon the
International Law Commission to resume work on the Draft Code of Offences. Draft Code of Offences
against the Peace and Security of Mankind, UN. G.A. Res. 36/106 (10 December 1981), Art. 1.
Succeeding drafts were submitted in 1986 and again in 1991, which included a considerably altered
definition of crimes against humanity, comprising new heads of crimes against humanity such as
genocide, apartheid, and drug related offences. Fourth report on the draft Code of Offences against the
Peace and Security of Mankind, by Mr. Doudou Thiam, Special Rapporteur, U.N. Doc A/CN.4/398 (11
March 1986), printed in Yearbook of the International Law Commission, 1986, Vol. II (Part I), U.N.
Doc A/CN.4/SER.A/1986/Add.1 (Part 1), pp. 55-61, 85-86; Report of the International Law
Commission on the Work of its Forty-Third Session, 29 April to 19 July 1991, UN GAOR, 46" Sess.,
Supp. No. 10, U.N. Doc. A/46/10, pp. 101-103.

219 M. Cherif Bassiouni, Crimes Against Humanity in International Criminal Law, nd ed., p. 188.

20 Draft Code of Crimes against the Peace and Security of Mankind, in Report of the International
Law Commission on the work of its forty-eighth session, 6 May to 26 July 1996, U.N. Doc. A/51/10,
printed in Yearbook of the International Law Commission, 1996, Vol. II (Part IT), U.N. Doc.
A/CN.4/SER.A/1996/Add.1 (Part 2), pp. 15-56 (see in particular Article 18 on pages 47-50 regarding
crimes against humanity).

2VICTY Statute, Art. 5

22 1CTR Statute, Art. 3.
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customary international law status.”* Subsequently, the definition of crimes against
humanity in the 1996 Draft Code of Crimes for the Peace and Security of Mankind
returned to earlier versions that more closely resembled the definition found in the

1950 Nuremberg Principles, but with increased specification.

116. In light of this dynamic, and the fact that the ILC did not clearly distinguish in

its work when it was working under which of these mandates,”**

the Supreme Court
Chamber may not automatically conclude that the ILC draft codes of international
offences always capture “extensive State practice, precedent and doctrine.” Therefore,
when considering specific issues surrounding the elements of crimes against humanity
that existed during the ECCC’s temporal jurisdiction in the sections that follow, the
Chamber will carefully assess the ILC draft codes in light of evidence of State opinio
Jjuris and practice at the time in order to be able to determine when the drafts reflect

customary international law as opposed to when they merely evidence the ILC’s

efforts towards prospective development of the law.

C. Enslavement as a Crime Against Humanity from 1975-1979 (Ground 3 of
the Co-Prosecutors’ Appeal)

117.  Under Ground 3 of the Co-Prosecutors’ Appeal, the Co-Prosecutors submit
that the Trial Chamber “erred in law in not convicting the [Accused] for the
enslavement of all the detainees of S-21.”**> The Co-Prosecutors base their claim on
the argument that the Trial Chamber “erred in law in its definition of enslavement as a

crime against humanity” by “read[ing] an element of forced labour into the

2 Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808, U.N.
SCOR, U.N. Doc. S$/25704 (3 May 1993), para. 35.

24 ILC Statute, Art. 15 (in which the ILC articulated its goal as “the more precise formulation and
systematization of rules of international law in fields where there already has been extensive State
practice, precedent and doctrine”). But see ILC Statute, Art. 1, stating the ILC’s purpose was “the
promotion of the progressive development of international law and its codification.” See also Report of
the International Law Commission covering its second session, 5 June to 29 July 1950, para. 96:
“[Slince the Niirnberg principles had been affirmed by the General Assembly, the task entrusted to the
Commission [...] was not to express any appreciation of these principles as principles of international
law but merely to formulate them”; Report of the International Law Commission Covering the Work of
its Third Session, 16 May to 27 July 1951, U.N. Doc. A/1858, printed in Yearbook of the International
Law Commission, 1951, Vol. I, U.N. Doc. A/CN.4/SER.A/1951/Add.1, paras 55, 57-58 [para. 58
erroneously labelled as para. 52 in original] (in formulating the offences in the draft Code, the ILC
looked beyond mere codification of the 1950 Nuremberg Principles and contemporaneously pursued
progressive development of the law. The Commission did not think it “necessary to indicate the exact
extent to which the various Niirnberg principles had been incorporated in the draft [Code of Offences
against the Peace and Security of Mankind]. Only a general reference to the corresponding Nurnberg
principles was deemed practicable”).

25 Co-Prosecutors’ Appeal, para. 10.
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59226 99227

definition””” and “requiring forced labour as an essential element of that crime.

The Co-Prosecutors contend that this *“is inconsistent with international
jurisprudence” and that, during the relevant period, enslavement as a crime against
humanity covered the status of all S-21 detainees.”® The Co-Prosecutors assert that
the correct definition of enslavement as a crime against humanity is “the exercise of

99229

any or all of the powers attaching to the right of ownership over a person”” and

conclude that, under this definition, the Trial Chamber’s factual findings with respect
to all S-21 detainees “fulfill[...] the definitional requirements for enslavement.”?*°
Accordingly, the Co-Prosecutors request that the Supreme Court Chamber find that
the Trial Chamber erred in its definition of enslavement as a crime against humanity
and convict the Accused for enslavement of all detainees at S-21 “irrespective of

whether they were subjected to forced or involuntary labour.”*!

118. The Supreme Court Chamber recalls that, pursuant to Article 5 of the ECCC
Law, the ECCC has jurisdiction “to bring to trial all Suspects who committed crimes
against humanity during the period 17 April 1975 to 6 January 1979 [...] such as: [...]
enslavement [...].” > The Trial Chamber found the Accused responsible for
enslavement as a crime against humanity on the basis of direct modes of liability as
well as on the basis of his superior responsibility under Article 29 of the ECCC

233
Law.

119.  When articulating the applicable law with respect to enslavement as a crime

against humanity, the Trial Chamber concluded that “[t]he prohibition against slavery

s 234

is unambiguously part of customary international law. Under customary

international law, the actus reus element of enslavement “is characterised by the

226 Co-Prosecutors’ Appeal, para. 201.

7 Co-Prosecutors’ Appeal, para. 202.

28 Co-Prosecutors’ Appeal, paras 206, 209.

22 Co-Prosecutors’ Appeal, para. 201, quoting Prosecutor v. Kunarac et al., IT-96-23&23/1,
“Judgement”, Trial Chamber, 22 February 2001, (“Kunarac Trial Judgement”), para. 539.
20 Co-Prosecutors’ Appeal, paras 208-209, citing Kunarac Trial Judgement, para. 539.

2! Co-Prosecutors” Appeal, para. 209.

*2ECCC Law, Art. 5.

23 Trjal Judgement, paras 548-549.

234 Trial Judgement, para. 342, citing Prosecutor v. Krnojelac, IT-97-25-T, “Judgement”, Trial
Chamber, 15 March 2002, (“Krnojelac Trial Judgement”), para. 353.
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exercise of any or all powers attaching to the right of ownership over a person.”23 >

Furthermore, the Chamber held that the following are indicia of the exercise of such

powers:

control of someone’s movement, control of physical environment,
psychological control, measures taken to prevent or deter escape, force,
threat of force or coercion, duration, assertion of exclusivity, subjection to
cruel treatment and abuse, control of sexuality and forced labour.”*

120.  With respect to acts of forced or involuntary labour in particular, the Chamber
noted that this “may also constitute enslavement.”*’ The Trial Chamber found that,
when determining whether labour is forced or involuntary, and rises to the level of
enslavement, a Chamber must turn to the “factors outlined above.”?* Furthermore,
the Trial Chamber clarified that, in certain circumstances, enslavement through forced
or involuntary labour can be established “without evidence of additional ill-
treatment.”> Finally, the Chamber held that “[p]roof that the victim did not consent
to being enslaved is not required, as enslavement is characterised by the perpetrator’s

. 240
exercise of power.”

121.  As for the mens rea element of enslavement, the Trial Chamber stated that the
Co-Prosecutors must show that the “perpetrator intentionally exercised any or all of

the powers attaching to the right of ownership.”241

122.  When applying this definition of enslavement as a crime against humanity to
the facts, the Trial Chamber’s factual findings were limited to “[c]ertain detainees at
S[-]21 and Prey Sar [...] forced to work,” consistent with the factual allegations

contained in the Amended Closing Order under the enslavement charge.242 The Trial

3 Trial Judgement, para. 342, citing Prosecutor v. Kunarac et al., 1T-96-23&23/1-A, “Judgement”,
Appeals Chamber, 12 June 2002, (“Kunarac Appeal Judgement”), para. 116.

28 Trjal J udgement, para. 342, quoting Kunarac Appeal Judgement, para. 119.

27 Trial Judgement, para. 344, citing Prosecutor v. Sesay, SCSL-04-15-T, “Judgement”, Trial
Chamber, 2 March 2009, (“Sesay Trial Judgement”), para. 202.

28 Trjal Judgement, para. 344, citing Sesay Trial Judgement, para. 202.

23 Trial Judgement, para. 344, citing U.S. v. Pohl et al., “Judgment”, 3 November 1947, reprinted in
Trials of War Criminals Before the Nuernberg Military Tribunals Under Control Council Law No. 10,
Nuernberg, October 1946 — April 1949, Vol. V, United States Government Printing Office, 1949-1953,
(“Pohl Case”), p. 970; Sesay Trial Judgement, para. 203.

240 Trjal J udgement, para. 343, citing Kunarac Appeal Judgement, para. 120.

2! Trial Judgement, para. 345, citing Kunarac Appeal Judgement, para. 116.

42 Trial Judgement, para. 225, quoting Amended Closing Order, para. 135.
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Chamber determined that the “forced or involuntary labour, coupled with [...]
detention” of the S-24 detainees and a “small number of detainees assigned to work
within the S-21 complex” constituted enslavement.**> The staff at S-21 “exercised
total power and control” over these detainees who “had no right to refuse to undertake

the work assigned to them, and did not consent to their conditions of detention.”***

123. In disposing of this ground of appeal, the Supreme Court Chamber considers
that the issues before it are two-fold: 1) whether the Trial Chamber’s definition of
enslavement as a crime against humanity from 1975-1979 is in error; and 2) whether
the Trial Chamber erred in finding the Accused guilty of enslavement as a crime
against humanity only with respect to those S-21 detainees who were subjected to
forced labour and not all S-21 detainees. The Supreme Court Chamber will now

examine each in turn.

1. The Trial Chamber’s Definition of Enslavement

124. In determining whether the Trial Chamber’s definition of enslavement as a
crime against humanity was the applicable definition under national or international
law from 1975-1979 pursuant to the principle of legality, the Supreme Court Chamber
will consider, as a preliminary matter, the Co-Prosecutors’ submission that the Trial
Chamber “erroneously read an element of forced labour into the definition of

245 . . 246
77 as an essential element of the crime.

enslavement as a crime against humanity
125. The Supreme Court Chamber notes that the text of the Trial Judgement itself
resolves this issue. The Trial Chamber neither expressly nor implicitly invoked forced
labour as a necessary element of enslavement when it defined the crime’s actus reus
as “the exercise of any or all powers attaching to the right of ownership over a
person.”247 When articulating the considerations relevant to the enslavement analysis,

the Trial Chamber noted that “forced labour” is merely one factor to be considered

243 Trial Judgement, para. 346.

2 Trjal J udgement, para. 346.

25 Co-Prosecutors’ Appeal, para. 201.

246 Co-Prosecutors’ Appeal, para. 202.

47 Trial Judgement, para. 342, citing Kunarac Appeal Judgement, para. 116.
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among several “[i]ndicia of enslavement.”*** No factor was singled out by the Trial

Chamber as being of greater relative importance for establishing enslavement.**

126.  Further, the Trial Chamber explicitly stated that “[f]orced [...] labour may
also constitute enslavement.”””° The Trial Chamber noted that forced labour, when
looking to other relevant indicia, could rise to the level of enslavement without any

additional evidence of mistreatment.>"

The implication of these determinations is that
forced labour is a sufficient but not a necessary prerequisite for enslavement as a

crime against humanity.

127. The Supreme Court Chamber acknowledges that the Trial Chamber solely
considered whether there was enslavement in this case with respect to detainees at S-
24 and S-21 who were subjected to forced labour. This limited factual analysis,
however, does not lead to the conclusion that the Chamber read in forced labour as an
essential element of its legal definition of enslavement. Rather, the Trial Chamber,
when applying its definition of enslavement to its factual findings, followed the scope
of the Amended Closing Order’s enslavement charge, which had been limited to

detainees at S-24 and S-21 as follows:

Certain detainees at S21 and Prey Sar were forced to work. Strict control
and constructive ownership was exercised over all aspects of their lives by:
limiting their movement and physical environment; taking measures to
prevent and deter their escape; and subjecting them to cruel treatment and
abuse. As a result of these acts, detainees were stripped of their free will.”*

128.  That said, the Supreme Court Chamber recognises that, although Internal Rule
98(2) limits the Trial Chamber’s factual findings in the Judgement to “the facts set out
in the Indictment”, it does not limit the Trial Chamber only to those facts which the
Amended Closing Order explicitly linked to the relevant charged crime.*” Indeed,
“[t]he Chamber may [...] change the legal characterisation of the crime as set out in

the Indictment.”** Consequently, the Supreme Court Chamber will later consider

28 Trjal J udgement, para. 342.

29 Trjal J udgement, para. 342.

20 Trial Judgement, para. 344, citing Sesay Trial Judgement, para. 202 (emphasis added).
21 Trjal Judgement, para. 344, citing Pohl Case, p. 970; Sesay Trial Judgement, para. 203.
22 Amended Closing Order, para. 135.

233 Internal Rule 98(2).

234 Internal Rule 98(2).
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whether the Trial Chamber’s full factual findings with respect to S-21 under other

charges support a legal determination that all S-21 detainees were enslaved.

129.  On the basis of the foregoing, the Supreme Court Chamber finds that the Co-
Prosecutors’ assertion that the Trial Chamber’s definition of enslavement as a crime

against humanity requires proof of forced labour is without merit.

130.  Turning to the Trial Chamber’s definition of enslavement, as noted previously,
Article 33 new of the ECCC Law requires that the Chamber exercise its subject matter
jurisdiction in accordance with the international principle of legality codified under
Article 15 of the ICCPR, which stipulates that no one shall be held guilty of any
criminal offence which did not constitute an offence under national or international

law at the time of the alleged act or omission.””

131.  The 1926 Convention to Suppress the Slave Trade and Slavery, which entered
into force in 1927, defined slavery as “the status or condition of a person over whom
any or all of the powers attaching to the right of ownership are exercised.”*® The
Slavery Convention was augmented by the 1956 Supplementary Convention on the
Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to
Slavery, which entered into force in 1957 and affirms the definition of slavery found

»7 By 1975, there were 56 States Parties to the Slavery

in the Slavery Convention.
Convention®™® and 82 States Parties to the Supplementary Slavery Convention.>’

Cambodia acceded to the Supplementary Slavery Convention in 1957.%% The

25 ECCC Law, Art. 33(2)(new); ICCPR, Art. 15.

% Convention to Suppress the Slave Trade and Slavery, opened for signature 25 September 1926, 60
LNTS 254 (entered into force 9 March 1927), (“Slavery Convention™), Art. 1(1).

»7 Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and
Practices Similar to Slavery, opened for signature 7 September 1956, 226 UNTS 3 (entered into force
30 April 1957), (“Supplementary Slavery Convention”), Art. 7(a).

258 United Nations Treaty Collection, MTDSG, Status of Treaties, Chap. XVIIL.3, “Penal Matters:
Slavery Convention” <http://treaties.un.org/Home.aspx?lang=en>. This number includes accessions,
successions and ratifications.

239 United Nations Treaty Collection, MTDSG, Status of Treaties, Chap. XVIIL.4, “Penal Matters:
Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices
Similar to Slavery”.

260 United Nations Treaty Collection, MTDSG, Status of Treaties, Chap. XVIIL.4, “Penal Matters:
Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices
Similar to Slavery”.
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definition of slavery under these treaties has persisted,261 and has been consistently
recognised as the basic formulation for the definition of enslavement as a crime

against humanity under customary international law, including from 1975 to 1979.%%2

132.  Subsequent to the Slavery Convention, enslavement was first codified as a
crime against humanity under Article 6(c) of the IMT Charter, Article 5(c) of the
IMTFE Charter, Article 1I(1)(c) of the Control Council Law No. 10 and Principle
VI(c) of the 1950 Nuremberg Principles.”®® The post-World War II tribunals, the first
to prosecute crimes against humanity, do not expressly state the legal elements of
enslavement as a crime against humanity or interpret the definition articulated in the
Slavery Convention. However, they provide substantive analyses from which
subsequent international tribunals have discerned factors considered indicative of
enslavement as a crime against humanity.264 The Supreme Court Chamber considers
that the conclusions reached by these post-World War II tribunals, coupled with the
definition of slavery found in the Slavery Convention, evidence the state of customary
international law relating to the definition of enslavement as a crime against humanity

at the time.

133.  In the IMT Judgement, twelve defendants were convicted for enslavement as a
crime against humanity and a war crime through their involvement in the Nazi’s slave
labour programme. An additional defendant, Baldur Von Shirach, was only convicted
for enslavement as a crime against humanity.”® In its factual findings, the Tribunal
focused on the following aspects of the programme: the extent, if at all, the labourers

had free choice to work for the Germans; the conditions under which the labourers

1 See, . g. Rome Statute of the International Criminal Court, opened for signature 17 July 1998, 2187

UNTS 3 (entered into force on 1 July 2002), (“ICC Statute”), Art. 7(2)(c).

62 See, e.g. Kunarac Appeal Judgement, paras 117-124; Sesay Trial Judgement, paras 196-200;
Krnojelac Trial Judgement, paras 350, 353; Kunarac Trial Judgement, paras 519-537, 539-543. While
these cases explicate the evolution of various indicia of modern forms of enslavement as a crime
against humanity under international law since the Slavery Convention and beyond the ECCC’s
temporal jurisdiction, they all confirm verbatim the fundamental definition of slavery first articulated
under the Slavery Convention as the applicable definition under customary international law.

*% IMT Charter, Art. 6(c); IMTFE Charter, Art. 5(c); Control Council Law No. 10, Art. II(1)(c); 1950
Nuremberg Principles, Principle VI(c).

2% Kunarac Trial Judgement, paras 523-525, 542. See also Kunarac Appeal Judgement, para. 119.

25 IMT Judgement, Vol. I, pp. 279-282, 288-301, 304-307, 317-322, 327-333, 338-341. The Supreme
Court Chamber notes that in reaching its convictions against the defendants for enslavement, the IMT
did not distinguish analytically between war crimes and crimes against humanity.
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were transferred and treated; and the purpose for which the labourers were recruited

and exploited.266

134. The Tribunal found that at least five million persons were deported to
Germany to work in German industry and agriculture.”®” After weighing the evidence,
including the statement from defendant Fritz Saukel, Pleni-potentiary-General for the
Utilization of Labour, that, “‘[o]Jut of the five million workers who arrived in
Germany, not even 200,000 came voluntarily’”, 268 the Tribunal concluded that
although some workers from western Europe were at first recruited voluntarily, the
vast majority of workers were forced to leave home to work for the German industries
and war effort.”® In many cases, the conscription of labour was accomplished by

drastic and violent methods.?”

135. The Tribunal also found that the workers were generally treated in a cruel and
inhumane way when they were deported to Germany and worked in German
industries.””" The treatment of the labourers was governed by the instructions of

1133

defendant Sauckel requiring that “‘[a]ll the men must be fed, sheltered and treated in
such a way as to exploit them to the highest possible extent, at the lowest conceivable
degree of expenditure.””*’* The workers were often provided with inadequate heating,
food, clothing, and sanitary facilities, and were cruelly punished.””> The concentration
camps were also used to provide labour, and the camp inmates were forced to work
“to the limits of their physical power.”*’* In addition, evidence was proffered that

female labourers, deported to work as house servants and farm labourers, were

266 IMT Judgement, Vol. I, pp. 243-247.

7 IMT Judgement, Vol. I, p. 243.

2% IMT Judgement, Vol. I, p. 244.

9 IMT Judgement, Vol. I, pp. 244-245.

270 «“Man-hunts took place in the streets, at motion picture houses, even at churches and at night in

private houses. Houses were sometimes burnt down, and the families taken as hostages, practices

which were described by the Defendant Rosenberg as having their origin ‘in the blackest periods of the

slave trade’.” IMT Judgement, Vol. I, p. 245.

7N IMT Judgement, Vol. I, p. 246:
The evidence showed that workers destined for the Reich were sent under guard to
Germany, often packed in trains without adequate heat, food, clothing, or sanitary
facilities. The evidence further showed that the treatment of the laborers in Germany in
many cases was brutal and degrading. The evidence relating to the Krupp Works at
Essen showed that punishments of the most cruel kind were inflicted on the workers.

2 IMT Judgement, Vol. I, p. 245.

B3 IMT Judgement, Vol. I, p. 246.

T4 IMT Judgement, Vol. I, p. 246.
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afforded no free time, save for the rare opportunity, granted as reward for good work,

to be away from the home for a few hours.””

136.  Furthermore, the Tribunal found that:

The general policy underlying the mobilization of slave labor was stated by
[defendant] Sauckel [as follows]: ‘[...] to use all the rich and tremendous
sources conquered and secured for us by our fighting Armed Forces, [...] for
the armament of the Armed Forces, and also for the nutrition of the
Homeland. The raw materials, as well as the fertility of the conquered
territories and their human labor power, are to be used completely and
conscientiously to the profit of Germany and her allies [...]."*’

137.  As such, compulsory labour service was instituted in occupied territories “to
assist the German war economy’’; foreign labourers were also deported to Germany to
meet the need of German industries for manpower.277 At least 500,000 women were
deported to Germany to work as “female domestic workers” and farm labourers.””
Finally, an additional purpose of the slave labour programme was, as stated by
defendant Hermann Wilhelm Gbring,279 “for security reasons so that they would not

be active in their own country and would not work against us.” 2%

138.  Convictions for enslavement as a crime against humanity by the Tribunal were
largely based on the defendants’ roles in planning, ordering, executing, controlling or
otherwise participating in the systematic transfer, employment, and abuse of
involuntary labourers under the Nazi’s slave labour policy.”®" With respect to their
mens rea, each defendant was found to have intentionally participated in the slave
labour programme, on the basis of evidence that the defendants had knowledge of the

programme and willingly participated in it.”**

5 IMT Judgement, Vol. III, Proceedings, 1 December 1945 — 14 December 1945, p. 452.

776 IMT Judgement, Vol. I, p. 247.

2T IMT Judgement, Vol. I, pp. 243-244.

B IMT Judgement, Vol. I, p. 340.

% The Tribunal found him to be “the most prominent man in the Nazi regime” after Hitler. IMT
Judgement, Vol. I, p. 279.

B0 IMT Judgement, Vol. I, p. 281.

BLIMT Judgement, Vol. I, pp. 279-341.

%2 See, e.g. IMT Judgement, Vol. I, pp. 281, 290, 293, 296, 298, 301, 306-307, 318-321, 329-330, 339-
340.
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139.  Subsequently, several Judgements issued by the NMTs under Control Council
Law No. 10 further developed the factors relevant to the definition of enslavement as
a crime against humanity under customary international law. While consideration of
acts amounting to enslavement at times occurred within the war crimes section, those
same acts were held to constitute crimes against humanity.”® Similar to the IMT
Judgement, concerning the actus reus of enslavement, the NMTs considered the
conditions under which labourers were conscripted, transferred and treated in the Nazi
slave labour programme, as well as the purposes for the programme, in determining

284

whether the forced labour amounted to enslavement.”™" As for the mens rea element,

the NMTs looked to see whether there was intent—that the defendant knew of the

slave labour policy and willingly participated in it. 2

140. For example, in the Milch case, defendant Erhard Milch, who controlled the
German aircraft industry,286 was convicted of slave labour and deportation to slave
labour as a crime against humani‘[y.287 In an oft-quoted passage, the Tribunal, when
rejecting the defendant’s claim that the workers had free choice to enter “labour

contracts” with the Germany military industry, stated that:

[The Slavic Jews] were slaves, nothing less—kidnapped, regimented, herded
under armed guards, and worked until they died from disease, hunger, and
exhaustion. [...]. As to non-Jewish foreign labor, [...] they were deprived of
the right to move freely or to choose their place of residence; to live in a
household with their families; to rear and educate their children; to marry; to
visit public places of their own choosing; to negotiate, either individually or
through representatives of their own choice, the conditions of their own
employment; to organize in trade unions; to exercise free speech or other
free expression of opinion; to gather in peaceful assembly; and they were
frequently deprived of the right to worship according to their own

3 See, e.g. U.S. v. Milch, reprinted in Trials of War Criminals before the Nuernberg Military

Tribunals under Control Council Law No. 10, Vol. I, (“Milch Case”), p. 791.

24 See, e.g. Milch Case, pp. 779-785, 789-790; Pohl Case, p. 970; U.S. v. Flick et al., reprinted in
Trials of War Criminals before the Nuernberg Military Tribunals under Control Council Law No. 10,
Vol. VI, (“Flick Case”), pp. 1195-1196; U.S. v. Krauch et al., reprinted in Trials of War Criminals
before the Nuernberg Military Tribunals under Control Council Law No. 10, Vol. VIII, (“I.G. Farben
Case”), pp. 1172-1173; U.S. v. Krupp et al., reprinted in Trials of War Criminals before the Nuernberg
Military Tribunals under Control Council Law No. 10, Vol. IX, (“Krupp Case”), pp. 1396-1409; U.S.
v. von Weizsaecker et al., reprinted in Trials of War Criminals before the Nuernberg Military Tribunals
Under Control Council Law No. 10, Vol. X1V, (“Ministries Case”), pp. 794-800.

85 See, e.g. Milch Case, pp. 785-788; Pohl Case, pp. 980-984, 990, 993-995, 997-999, 1000-1001,
1005-1009, 1014-1015, 1021-1023, 1045-1048, 1050-1051; Flick Case, p. 1202; I.G. Farben Case, pp.
1179-1195; Krupp Case, pp. 1438-1442, 1449; Ministries Case, pp. 800-854.

86 Milch Case, pp. 779, 785.

B7 Milch Case, pp- 779, 790.
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conscience. All these are the sign-marks of slavery, not free employment
under contract.”®

141.  With respect to evidence of the defendant’s mens rea for enslavement, the
NMT noted that he was aware of how the workers were conscripted and treated.”®
The defendant attended at least fifteen meetings where it was disclosed that cruel and
barbarous methods were used in forcing civilians of foreign countries to come and
work for the German industry.290 In addition, the defendant personally urged the

adoption of more stringent and coercive means to secure the supply of workers.”’!

142.  Additionally, in the Pohl et al. case, when convicting several of the defendants
who were members of “one of the twelve main departments of the SS” 2 for
enslavement as a crime against humanity, the NMT noted that the defendants viewed
the civilian population of occupied countries deported for purposes of slave labour as

2% In determining the scope of the actus reus of

“merely a part of the victor’s spoils.
enslavement, the NMT concluded that, with respect to concentration camp inmates
utilised as slave labour for German industries, “[w]e might eliminate all proof of ill-
treatment, overlook the starvation, beatings, and other barbarous acts, but the admitted
fact of slavery—compulsory uncompensated labor—would still remain. [...].

Involuntary servitude, even if tempered by humane treatment, is still slavery.”294

143.  As for the defendants’ mens rea for enslavement, with respect to defendant
Oswald Pohl, the NMT noted that he was head of a main SS department.295 As such,

% and

he had jurisdiction over the administration of the concentration camps,2
exercised substantial supervision and control over exploitation of the labour of the
camp inmates for purposes of supplying the war industries.””” The NMT also noted

that Pohl visited the camps and had a detailed knowledge of happenings related to the

% Milch Case, p. 789.

9 Milch Case, pp. 785-787.
2% Milch Case, pp. 785-786.
' Milch Case, pp- 786-787.
2 pohl Case, p. 962.

23 Pohl Case, p- 970.

294 pohl Case, p. 970.

25 pohl Case, p. 980.

26 pohl Case, p. 981.

27 Pohl Case, pp. 982, 990.
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camps.298 He “energetically set about driving the inmates to the limit of endurance in
order to further the economic and war efforts of the Reich,”**’ and “constantly fought
for longer hours, more intense effort, more production, selection of specialized skills,
less loafing, and more strict supervision.”300 Similarly, the NMT convicted other
leading members in the SS, including defendants August Frank, Heinz Karl Fanslau,
Hans Loerner, Georg Loerner, Erwin Tschentscher, Max Kiefer, Hans Baier and Leo
Volk, for enslavement as a crime against humanity on the basis that they knew of the
slave labour programme, especially the policy goals of the programme, the
conscription methods of the labourers, and the events related to the concentration
camps. They also helped administer or facilitate the programme in an active and

responsible fashion.””!

144.  While, as demonstrated here, the Nuremberg-era jurisprudence focused on the
forced and compulsory labour element of enslavement, the findings are nonetheless
underlined by general pronouncements of treating the victims as commodities

(“victor’s spoils”,3 02 akin to “raw materials, as well as the fertility of the conquered

9303

territories that were to be “exploit[ed] [...] to the highest possible extent, at the

30 thereby confirming that enslavement

lowest conceivable degree of expenditure
as crime against humanity and the definition of slavery in the Slavery Convention

share the same roots.

145. More recently, Chambers in the ad hoc international criminal Tribunals have
distilled the elements of the definition of enslavement as a crime against humanity
and the factors that are indicative of the actus reus of the exercise of powers that
attach to the right of ownership under that definition. The ICTY Chambers survey the
conceptual development of enslavement under customary international law and seek
to connect the definition of slavery found in the Slavery Convention and the

Supplementary Slavery Convention with post-World War II jurisprudence on

28 pohl Case, pp. 983-984.

2% pohl Case, p. 982.

390 pohl Case, pp. 982-983.

0 Pohl Case, pp. 993-995, 997-1001, 1004-1010, 1014-1015, 1021-1023, 1045-1048, 1050-1051.
392 pohl Case, p. 970.

303 IMT Judgement, Vol. I, p. 247.

304 IMT Judgement, Vol. I, p. 245.
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enslavement as a crime against humanity, all of which constituted customary

international law by 1975.

146. Notably, the ICTY Prosecutor v. Kunarac et al. case’® concerned, in relevant
part, charges of enslavement for holding captive women and girls for a period of
months, during which time the victims were raped, forced to perform household
chores and obey all commands. > Affirming the established definition of slavery
found in the Slavery Convention, the Kunarac Trial Chamber held that, “at the time
relevant to the indictment, enslavement as a crime against humanity in customary
international law consisted of the exercise of any or all powers attaching to the right
of ownership over a person.”307 Furthermore, “[t]he mens rea of the violation consists
in the intentional exercise of such powers.”308 It added that the broader scope of
enslavement was “evidenced in particular by the various cases from the Second World
War [...], which have included forced or compulsory labour.”** Thus, though issued
well after 1979, Kunarac’s articulation of the factors relevant to the enslavement
inquiry,310 discussed below, is grounded in part in the very post-World War II
jurisprudence to which the Supreme Court Chamber turns for conclusive evidence of

the state of customary international law during the period relevant to this appeal.

147. The Kunarac Trial Chamber concluded that, under the contemporary

definition of enslavement:

[i]ndications of enslavement include elements of control and ownership; the
restriction or control of an individual’s autonomy, freedom of choice or
freedom of movement; and, often, the accruing of some gain to the
perpetrator. The consent or free will of the victim is absent. It is often
rendered impossible or irrelevant by, for example, the threat or use of force
or other forms of coercion; the fear of violence, deception or false promises;
the abuse of power; the victim’s position of vulnerability; detention or
captivity, psychological oppression or socio-economic conditions. Further
indications of enslavement include exploitation; the exaction of forced or
compulsory labour or service, often without remuneration and often, though

395 Kunarac Trial Judgement, paras 518-538.
396 Kunarac Trial Judgement, paras 8-9.
7 Kunarac Trial Judgement, para. 539.
3% Kunarac Trial Judgement, para. 540.
39 Kunarac Trial Judgement, para. 541.
19 Kunarac Trial Judgement, paras 541-542.
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not necessarily, involving physical hardship; sex; prostitution; and human
trafficking.’"!

148. Further, the Chamber expressed “general agreement” with factors

recommended by the Prosecution, which were:

control of someone’s movement, control of physical environment,
psychological control, measures taken to prevent or deter escape, force,
threat of force or coercion, duration, assertions of exclusivity, subjection to
cruel treatment and abuse, control of sexuality and forced labour.*"?

149. In convicting the defendants of enslavement, the Kunarac Trial Chamber
accepted that the facts of the case, including involuntary performance of household
services and sexual acts, were consistent with treating women and girls as personal

plroperty313 and amounted to enslavement as a crime against humanity.314

150. The Kunarac Appeals Chamber affirmed the Kunarac Trial Chamber’s
conceptualisation of enslavement and its multi-factor analytical approach, 3
considering that “whether a particular phenomenon is a form of enslavement will
depend on the operation of the factors or indicia of enslavement identified by the Trial

Chamber.3!®

151. Subsequent international jurisprudence has likewise affirmed the Kunarac
approach.’'” Most recently, in the Prosecutor v. Sesay case before the SCSL, the Trial

Chamber held that:

[t]he actus reus of the offence is that the Accused exercised any or all of the
powers attaching to the right of ownership over a person or persons while
the mens rea is the intention to exercise such powers. In determining
whether or not enslavement has occurred, the Chamber is mindful of the
following indicia of enslavement that have been identified by the ICTY in
the Kunarac et al. case: “control of someone’s movement, control of
physical environment, psychological control, measures taken to prevent or
deter escape, force, threat of force or coercion, duration, assertion of

3 Kunarac Trial Judgement, para. 542.

312 Kunarac Trial Judgement, para. 543 (citations omitted).

313 Kunarac Trial Judgement, para. 742.

314 Kunarac Trial Judgement, paras 883, 886; Kunarac Trial Judgement, Annex IV — Third Amended
Indictment (IT-96-23-PT), paras 10.1-11.7.

3 Kunarac Appeal Judgement, paras 117-118, 122.

318 Kunarac Appeals Judgement, para. 119.

17 Sesay Trial Judgement, para. 199; Krnojelac Trial Judgement, paras 350, 358-359.
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exclusivity, subjection to cruel treatment and abuse, control of sexuality and
forced labour.”"

152. In light of this apposite jurisprudence, the Supreme Court Chamber affirms the
fundamental definition of enslavement as a crime against humanity employed by the
Trial Chamber as the operative one from 1975-1979. The actus reus of enslavement
is “characterised by the exercise of any or all powers attaching to the right of

- 319
ownership over a person”

and the mens rea is the intentional exercise of “any or all
of the powers attaching to the right of ownership.”320 This definition is drawn from
the Slavery Convention which, as discussed above, has been consistently recognised

as the source for the basic formulation of enslavement as a crime against humanity.

153.  The Supreme Court Chamber clarifies, however, that with respect to the actus
reus element of the Trial Chamber’s definition, international law does not recognise a
“right of ownership over a person.”**' Therefore, the more precise language should be
“the exercise over a person of any or all powers attaching to the right of
ownership.”*** This language is consistent with the wording of Article 1(1) of the
Slavery Convention, which defines slavery as “the status or condition of a person over

whom any or all of the powers attaching to the right of ownership are exercised.”**

154. With respect to the Trial Chamber’s indicia of enslavement, the Supreme
Court Chamber notes that the Trial Chamber restated some of the factors identified by
the ICTY Trial Chamber in Kunarac. *** In examining post-World War 1I
jurisprudence, the Supreme Court Chamber considers that those factors of
enslavement as a crime against humanity highlighted by the Trial Chamber are
consistent with customary international law during 1975-1979. These factors help

distinguish enslavement from other international crimes.

*'% Sesay Trial Judgement, paras 198-199.

319 Trial Judgement, para. 342, citing Kunarac Appeal Judgement, para. 116.

320 Trjal Judgement, para. 345, citing Kunarac Appeal Judgement, para. 116.

2! Kunarac Appeal Judgement, para. 118.

22 Kunarac Appeal Judgement, para. 118 (“Article 1(1) of the 1926 Slavery Convention speaks more
guardedly ‘of a person over whom any or all of the powers attaching to the right of ownership are
exercised.” That language is to be preferred”).

323 Slavery Convention, Art. 1(1).

324 Trjal Judgement, para. 342; Kunarac Appeal Judgement, para. 119, quoting Kunarac Trial
Judgement, para. 543.
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155. The Supreme Court Chamber finds however that, although its restatement of
certain Kunarac factors was proper, the Trial Chamber’s analysis failed to prioritize
explicitly the essence of the mens rea and the actus reus elements of enslavement as a
crime against humanity, that is, the exercise over another human being of the powers
that attach to the right of ownership. That said, the Supreme Court Chamber echoes
the Kunarac Appeal Judgement in that the notion of enslavement centred on
ownership is not coterminous with ‘“chattel slavery”. 32 Chattel slavery connotes
outright ownership of a human being, which is only sustainable by at least some
endorsement from society, through the legal system in particular. In its most advanced
form, chattel slavery goes as far as to comprise: the ownership of slave offspring;
succession in ownership, including through inheritance; the existence of a slave
market; and protection against infringement on existing ownership rights through
criminal law. In modern times, given the universal condemnation of slavery, societal
mechanisms and circumstances enabling enslavement based on the exercise of full, in
the civil law sense, powers of ownership, rarely occur. The exercise over a person of
some of the powers attaching to ownership rights is usually possible only within the

margins of criminal activity and/or in the situation of failing or deficient state

systems.

156. In any event, enslavement necessarily implies the presence of behavioural
aspects of ownership and, therefore, the facts of an enslavement charge must be
evaluated in accordance with the meaning of ownership understood as a category of
civil law and economy. Therefore, in going through the checklist of indicia of
enslavement, a Chamber must above all identify the indicia of “ownership”, that is,
facts pointing to the victim being reduced to a commodity, such that the person is an
object of “enjoyment of possession”; that she or he can be used (for example, for
sexual purposes); economically exploited; consumed (for purposes of organ
harvesting, for example); and ultimately disposed of. Clearly, the exercise over a
person of powers attaching to ownership requires a substantial degree of control over
the victim. There is no enslavement, however, where the control has an objective

other than enabling the exercise of the powers attaching to ownership.

325 Kunarac Appeal Judgement, para. 117.
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157. Consistent with enslavement being premised on the notion of ownership,
enslavement as it existed in the post-World War II jurisprudence required the element
of seeking economic benefit or an effort to “accrule][...] some gain” through
exercising the powers of ownership and control over the victim.**° Importantly, such
economic gain did not need to be monetary.>*’ Under that jurisprudence, there were
no findings of enslavement as a crime against humanity in which an effort to accrue
some gain was not of principal importance. In the Kunarac list of indicia of
enslavement, the element of economic benefit is also present even if not as
prominently put forth, given that this passage deals simultaneously with the
conditions and means of asserting control over the victim, the exercise of such
control, the effect it has on the victim and the purpose of enslavement.’”® However, at
no point does the Kunarac jurisprudence part with the concept of the victim as a
commodity. Under the facts of the Kunarac case, the victims were indeed treated as
property; they were used for sexual purposes and exploited for domestic chores™;
could be made available for the sexual use of others330; and at any time disposed of,

including through sale.*!

158. The Supreme Court Chamber therefore concludes that the Trial Chamber, in
its analysis of enslavement as a crime against humanity, did not articulate with
precision that the requisite element of the actus reus of the crime before it is an effort
to accrue some gain through the exercise over the victim of the powers that attach to
the right of ownership. Nevertheless, the Trial Chamber’s reliance, in particular on the
exploitation of forced labour in conditions denying the victims any rights and
subjecting them to total control as the premise for its finding of enslavement implies
adoption of this same concept. Therefore, the requisite element of the mens rea and
actus reus of the crime before it is an effort to accrue some gain through the exercise
over the victim of the powers that attach to the right of ownership. The gain element
is not an additional element of crime but rather the purpose implicit in the ownership

powers as such.

326 Kunarac Trial Judgement, para. 542.

327 IMT Judgement, Vol. I, p. 281.

328 Kunarac Trial Judgement, para. 543.

329 Kunarac Trial Judgement, paras 8-9.

330 Kunarac Trial Judgement, paras 742, 749.
3! Kunarac Trial Judgement, paras 756, 781.

KAING Guek Eav alias Duch, Appeal Judgement (Public), 3 February 2012 75/350



001/18-07-2007-ECCC/SC
Doc No. F28

159. Having ascertained that definition, the Supreme Court Chamber now addresses
the additional requirement under the principle of legality that charged offences were
sufficiently foreseeable and the law providing for such liability was sufficiently
accessible to the Accused at the relevant time. Although the Trial Chamber properly

identified this requirement,> it was not followed with sufficient analysis.

160. The Supreme Court Chamber endorses the understanding of the foreseeability
requirement as elaborated upon in prior ECCC jurisprudence. To wit, to satisfy
foreseeability, an accused “must be able to appreciate that the conduct is criminal in

59333 I

the sense generally understood, without reference to any specific provision. n

other words, “the criminal consequences of the alleged acts [must be] foreseeable.”*
Accessibility can be demonstrated by the existence of an applicable treaty or

customary international law during the relevant period.335

161. The Supreme Court Chamber first considers that the record of charges and
convictions for enslavement as a crime against humanity under customary
international law were well established by 1975. In the IMT Judgement, as noted
above, thirteen defendants were convicted for enslavement, although the IMT
Judgement often did not distinguish between enslavement as a crime against humanity
and as a war crime. Importantly, however, the conduct for which defendant Baldur
Von Shirach was convicted was specifically categorized under crimes against
humanity.**® Further, in the Milch Case, the NMT found the defendant guilty of
crimes against humanity for his role in the Nazi’s slave labour apparatus.337 The
Supreme Court Chamber thus finds that, in the wake of the Judgements issued by the
post-World War II tribunals discussed previously, it would have been foreseeable that
certain acts, especially those involving forced labour, were punishable as enslavement

as a crime against humanity under customary international law by 1975.

32 Trial Judgement, para. 28.

333 Prosecutor v. Nuon Chea et al., Case File No. 002/19-09-2007-ECCC/OCI (PTC 145 & 146),
“Decision on Appeals by Nuon Chea and Ieng Thirith Against the Closing Order”, Pre-Trial Chamber,
15 February 2011, Doc. D427/2/15, (“PTC Jurisdiction Decision”), para. 106, quoting Decision on the
Appeals Against the Co-Investigative Judges Order on Joint Criminal Enterprise (PTC 38), 20 May
2010, D97/15/9, (“PTC JCE Decision™), para. 45.

334 PTC Jurisdiction Decision, para. 120.

335 PTC Jurisdiction Decision, para. 106, quoting PTC JCE Decision, para. 45.

36 IMT Judgement, Vol. I, pp. 318-320.

37 Milch Case, p- 857.
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162.  Additionally, the Supreme Court Chamber recalls that applicable international
law during the relevant period rendered the fact of enslavement as a crime against
humanity accessible to the Accused. It is beyond doubt that enslavement as a crime
against humanity was part of international law applicable to Cambodia by 1975.
Cambodia acceded to the Supplementary Slavery Convention in 1957, which states in
Article 6 that “[t]he act of enslaving another person [...], or of attempting these acts

[...], shall be a criminal offence.” >

The Supplementary Slavery Convention’s
definition of slavery, mirroring the Slavery Convention, constituted the basic
formulation of enslavement as a crime against humanity under customary
international law during the relevant period. > Moreover, as noted previously,
enslavement was identified as a crime against humanity under Article 6(c) of the IMT
Charter, Article 5(c) of the IMTFE Charter, Article II(1)(c) of the Control Council
Law No. 10 and Principle VI(c) of the 1950 Nuremberg Principles. The Affirmation of
Principles by the General Assembly in 1946 and the definition of crimes against
humanity that was adopted by the ILC in the 1950 Nuremberg Principles pursuant to
UN General Assembly Resolution 177 (II), paragraph (a) reflect the general principles
of international law on crimes against humanity at the time.>*" Based on the
foregoing, the Supreme Court Chamber finds that it was both foreseeable and

accessible to the Accused that he could be charged with enslavement as a crime

against humanity from 1975-1979.

2. The Trial Chamber’s Findings on S-21 Detainees and
Enslavement

163. Finally, the Supreme Court Chamber turns to consider whether the Trial
Chamber, based on its factual findings in the Trial Judgement on S-21, erred in failing
to find the Accused guilty for enslavement as a crime against humanity with respect to
all S-21 prisoners. As stated previously, although it was reasonable for the Trial
Chamber to limit its enquiry to those detainees subjected to forced labour as
specifically alleged in the Amended Closing Order under that charge,341 the Trial
Chamber was not bound to limit itself to those facts. Internal Rule 98(2) requires that

“the judgment shall be limited to the facts set out in the Indictment. The Chamber

338 Supplementary Slavery Convention, Art. 6.

339 Supplementary Slavery Convention, Art. 7(a).

3491950 Nuremberg Principles, Principle VI(c).

! Trial Judgement, para. 225, citing Amended Closing Order, para. 135.
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may, however, change the legal characterisation of the crime[s] as set out in the
Indictment.”*** Thus, the Trial Chamber would have been acting within its authority
in combing the entire factual record for other indications of enslavement. As the Co-
Prosecutors now claim error in the Trial Court’s limitation of its enslavement findings
with respect to S-21 detainees subjected to forced labour, the Supreme Court
Chamber will address the issue, applying the proper definition of enslavement as a

crime against humanity set forth above.

164. By the Co-Prosecutors’ admission, the Trial Chamber made factual findings
regarding those detainees not subjected to forced labour demonstrating only
intentional “control of the detainees’ movement, the control of physical environment,
psychological control, measures taken to prevent or deter escape, threat of force and
coercion, and subjection to cruel treatment and abuse.” 33 The Trial Chamber
unequivocally concluded that the Accused was responsible for: keeping detainees

G

“chained and shackled to a metal bar in their cells,” “under constant armed guard” and

d; 344 d,” 345

“consistently handcuffed and blindfolded” when move scarcity of foo

. . o . .. ... 346
detainees’ inability to “wash in hygienic conditions”

and degradation from being
made to “defecate and urinate in the cells”;*" detainees’ “impaired [...] psychological
health [...] and a permanent climate of fear” due to “the living conditions, combined
with the detention, interrogation and disappearance of detainees”;**® “severe beating,
mutilation, bruises and cuts” from interrogations;349 deprivation of basic rights, torture

350
and murder.

165. The Supreme Court Chamber notes that the facts detailed above are indicative
of the policy of torture and extermination that existed, with imprisonment and
maltreatment employed as means to achieve both objectives.351 The Supreme Court

Chamber further notes that the facts detailed above were fully accounted for by the

**2 Tnternal Rule 98(2).

343 Co-Prosecutors’” Appeal, para. 207 (citations omitted).
34 Trial J udgement, paras 260, 263.

3% Trjal Judgement, para. 268.

346 Trjal Judgement, para. 270.

**7 Trial Judgement, para. 272.

3% Trjal Judgement, para. 258.

349 Trjal Judgement, para. 264.

350 Trial Judgement, paras 208, 241, 259.

3! Tral Judgement, paras 205-206, 346.

KAING Guek Eav alias Duch, Appeal Judgement (Public), 3 February 2012 78/350



001/18-07-2007-ECCC/SC
Doc No. F28

Trial Chamber in holding the Accused responsible for the crimes against humanity of
extermination (subsuming murder); imprisonment; torture; other inhumane acts; and
persecution.””” Yet, nowhere in these factual findings is there evidence of efforts by
the Accused to accrue some gain from the totality of S-21 detainees or of otherwise

treating them as commodity.

166. Conversely, with respect to the detainees of S-24, even though they had been

confined, shackled at night, debased and treated cruelly,353

the overall purpose of
exercising control over them was not to bring about their death but to “reform and re-
educate combatants and farming rice to supply Office S-21 and its branches.”* The
same concerned a small group of detainees at S-21 who had been selected for forced
labour, enjoyed better conditions than the rest of the S-21 detainees and who, notably,

d. > The Supreme Court Chamber therefore concludes that, while the

survive
Accused’s acts against S-21 detainees as detailed in the Trial Judgement were
criminal, such acts, insofar as concerns the detainees not subjected to forced labour,
did not amount to enslavement as a crime against humanity. Consequently, the Trial
Chamber did not commit an error in limiting its finding of enslavement only to those

detainees at S-21 who had been subjected to forced labour.

3. Conclusion

167.  On the basis of the foregoing, the Supreme Court Chamber dismisses Ground

3 of the Co- Prosecutors’ Appeal.

D. Rape as a Crime Against Humanity from 1975-1979 (Ground 2 of the Co-
Prosecutors’ Appeal)

168.  Ground 2 of the Co-Prosecutors’ Appeal alleges that the Trial Chamber erred
in law by characterising an act of rape committed at S-21 as the crime against
humanity of torture. 326 Although the Co-Prosecutors acknowledge international
jurisprudence holding that “the act of rape may amount to the crime of torture,” they
argue that “international tribunals have consistently characterized rape as a crime

against humanity distinct from torture even if the same criminal act amounts both to

2 Trial Judgement, paras 341, 351, 360, 372-373, 389-390.
333 Trial Judgement, paras 227, 229-230.

354 Trjal Judgement, para. 226.

355 Trjal Judgement, paras 232-233.

336 Co-Prosecutors’ Appeal, para. 133.
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59 357 9 358

rape and torture, thereby “reflecting in full the gravity of the conduct.
Accordingly, they request that the Supreme Court Chamber cumulatively convict the

Accused for both rape and torture as crimes against humanity.*

169. The Supreme Court Chamber recalls that, pursuant to Article 5 of the ECCC
Law, the ECCC has subject matter jurisdiction over “crimes against humanity during

the period 17 April 1975 to 6 January 1979 [...] such as: [...] torture; rape [...].%%

170. In the Trial Judgement, the Trial Chamber found that one instance of rape was

proven by the Co-Prosecutors:

The Amended Closing Order also alleges that there is evidence of at least
one incident of rape at S-21. The Accused acknowledged that an S-21 staff
member inserted a stick into the vagina of a detainee during an interrogation.
[...]. The Chamber is satisfied that this allegation of rape has been proved to
the required standard.’®

171.  Articulating the applicable law with respect to rape, the Trial Chamber found

that “[r]ape has long been prohibited in customary international law™®?

held that:

and further

[w]hile rape comprises a separate and recognized offence both within ECCC
Law and international criminal law, it is undisputed that rape may also
constitute torture where all other elements of torture are established (Section
2.5.3.7). The Chamber considers that the conduct alleged in the Amended
Closing Order to constitute rape clearly satisfy the legal ingredients of both
rape and also of torture. It has further evaluated the evidence in support of
this charge to be credible (Section 2.4.4.1.1). The Chamber considers this
instance of rape to have comprised, in the present case, an egregious
component of the prolonged and brutal torture inflicted upon the victim prior
to her execution and has characterized this conduct accordingly.’®

172.  Subsequently, the Trial Chamber found that, with respect to this proven

instance of rape, the Accused is responsible for torture as a crime against humanity

37 Co-Prosecutors’ Appeal, para. 196.
358 Co-Prosecutors’ Appeal, para. 197.
%9 Co-Prosecutors’ Appeal, para. 200.
Y ECCC Law, Art. 5.

361 Trjal Judgement, para. 246.

362 Trjal Judgement, para. 361.

363 Trial Judgement, para. 366.
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(encompassing rape), pursuant to Articles 5 and 29 of the ECCC Law. The Trial

Chamber did not convict the Accused for rape as a distinct crime against humanity.3 64

173. In disposing of this part of Ground 2 of the Co-Prosecutors’ Appeal, the
Supreme Court Chamber considers the issues before it as follows: 1) whether, in light
of the principle of legality, the Trial Chamber erred in holding that rape was a crime
against humanity within the ECCC’s subject matter jurisdiction from 1975-1979; 2) if
the Trial Chamber did not err on this first issue, whether the Trial Chamber erred in
failing to convict the Accused cumulatively for the distinct crime against humanity of
rape as well as for the crime against humanity of torture with respect to the rape that
occurred at S-21; and 3) if the Trial Chamber did not err on this second issue, whether
the Trial Chamber erred in subsuming rape as an act of torture constituting a crime
against humanity within the ECCC’s subject matter jurisdiction from 1975-1979. The

Supreme Court Chamber will now address each issue in turn.

1. Rape as a Distinct Crime Against Humanity

174.  With respect to the question of whether the Trial Chamber erred in holding
that rape was a distinct crime against humanity within the ECCC’s subject matter
jurisdiction, the Supreme Court Chamber recalls, as noted previously, that the
exercise of the Trial Chamber’s jurisdiction under Article 5 of the ECCC Law is
subject to the principle of legality codified under Article 33 new of the ECCC Law.*®
The Supreme Court Chamber cannot uphold rape as a distinct crime against humanity
on the basis of its gravity alone. Rather, this Chamber must also examine whether
rape existed as a crime against humanity under international law, Cambodian
municipal law, or general principles of law at the time of the alleged criminal conduct

during the period 1975-1979.

175.  The Supreme Court Chamber notes that by the start of the ECCC’s temporal

jurisdiction, rape’s prohibition as a war crime had long been established under

366

international law, " albeit not always in express terms. 367 Rape was explicitly

3% Trial Judgement, para. 677.

%S gcec Law, Art. 33 new (referencing the ICCPR, Art. 15).

3 Instructions for the Government of Armies of the United States in the Field, prepared by Francis
Lieber, promulgated as General Order No. 100 by President Abraham Lincoln, Washington D.C., 24
April 1863, (“Lieber Code”), Art. 44 (“All wanton violence committed against persons in the invaded
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prohibited in armed conflict under the 1949 Geneva Convention IV as well as the
1977 Additional Protocols I’® and II'”° to the 1949 Geneva Conventions. While the
IMT Charter, the IMTFE Charter and the Control Council Law No. 10 did not
reference rape as a war crime, the IMTFE and United States Military Commission
convicted Japanese leaders, including General Iwane Matsui and Foreign Minister
Koki Hirota, for war crimes due to their failure to prevent the military forces under
their command from instituting sexual enslavement of approximately 20,000 women

at Nanking (Rape of Nanking).””"

176.  Although rape had thus been well established as a war crime by 1975, its
status as a crime against humanity under international law had not yet crystallised.
Although the Control Council Law No. 10 listed rape as a crime against humanity
after World War II,372 “none of the defendants in the trials [before the NMTs] were
ever charged with rape.”3 7 Furthermore, neither the IMT Charter nor the IMTFE

Charter reference rape as a crime against humanity. Consequently, although evidence

country, [...] all rape, wounding, maiming or killing of such inhabitants, are prohibited under the
penalty of death, or such severe punishment as may seem adequate for the gravity of the offense”
(emphasis added)); The Laws of War on Land, Oxford, 9 September 1880, (“Oxford Manual”), Art. 49;
Project of an International Declaration concerning the Laws and Customs of War, Brussels, 27 August
1874, (“Brussels Declaration”), Art. 38; Regulations respecting the Laws and Customs of War on
Land, Annex to 1907 Hague Convention IV, Art. 46; Regulations respecting the Laws and Customs of
War on Land, Annex to 1899 Hague Convention II, Art. 46; 1899 Hague Convention II, Preamble;
1907 Hague Convention IV, Preamble (“Until a more complete code of the laws of war is issued, the
High Contracting Parties think it right to declare that in cases not included in the Regulations adopted
by them, populations and belligerents remain under the protection and empire of the principles of
international law, as they result from the usages established between civilized nations, from the laws of
humanity, and the requirements of the public conscience”).

37 M. Cherif Bassiouni, Crimes Against Humanity in International Criminal Law, 2Med., p- 348
(pointing out the euphemistic terms which connoted rape).

3% Geneva Convention Relative to the Protection of Civilian Persons in Time of War, adopted 12
August 1949, 75 UNTS 287 (entered into force 21 October 1950), (“1949 Geneva Convention IV”),
Art. 27.

% Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts, adopted 8 June 1977, 1125 UNTS 3 (entered into force 7
December 1978), (“Additional Protocol I to the 1949 Geneva Conventions”), Art. 76(1).

370 protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of Non-International Armed Conflicts, adopted 8 June 1977, 1125 UNTS 609 (entered into
force 7 December 1978), (“Additional Protocol II to the 1949 Geneva Conventions”), Art. 4(2)(e).

37! On the “Rape of Nanking” and rape more generally, see Neil Boister and Robert Cryer (eds.),
Documents on the Tokyo International Military Tribunal: Charter, Indictment and Judgments, pp. 535-
539, 604, 612. See also Trial of General Tomoyuki Yamashita, Case No. 21, United States Military
Commission, Manila, 8 Oct. 1945 - 7 Dec. 1945, reprinted in Law Reports of Trials of War Criminals,
Selected and prepared by the United Nations War Crimes Commission, Vol. IV, London, 1948; In re
Yamashita, 327 U.S. 1 (1946) (LexisNexis).

372 Control Council Law No. 10, Art. II(1)(c).

373 Kevin Jon Heller, The Nuremberg Military Tribunals and the Origins of International Criminal
Law, Oxford University Press, 2011, p. 381.
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374 the Tribunal did not

of rape was read into the record by prosecutors before the IMT,
convict any of the defendants for this crime. This is also true of proceedings before
the IMTFE. As a result, rape as a crime against humanity was not included in the
1950 Nuremberg Principles. The Supreme Court Chamber further notes that, by 1975
and through 1979, no international treaty or convention was adopted which prohibited

rape as a crime against humanity.

177. The Co-Prosecutors’ Appeal cites to several cases from the ad hoc

1113

international criminal tribunals as authority for the proposition that “‘[d]epending

upon the circumstances, under international criminal law rape may acquire the status
of a crime distinct from torture,””” including as a separate crime against humanity.3 7
The Trial Chamber cited to the same cases, as well as to additional cases from the
ICTY, ICTR and SCSL, when articulating its definition of rape as a crime against

humanity.3 7

178. The Supreme Court Chamber notes that this jurisprudence, which contains
multiple convictions for rape as a discrete crime against humanity, extends well
beyond the ECCC’s temporal jurisdiction. The ICTY was established in 1993 and its
temporal jurisdiction extends to criminal acts committed since 1991.>"® The ICTR was
established in 1994, with its jurisdiction covering criminal acts committed during the
same yeeur.379 The SCSL’s temporal jurisdiction applies with respect to criminal acts
committed since 30 November 1996.%% Thus, these particular convictions do not lend

support to a finding that rape was a crime against humanity under international law

7% Transcript 31 January 1946, IMT Judgement, Vol. VI, pp. 404-407; Transcript 14 February 1946,
IMT Judgement, Vol. VII, pp. 456-457 (reading into evidence “The Molotov Note” dated 6 January
1942).

375 Co-Prosecutors” Appeal, para. 194, quoting Prosecutor v. Furundzija, 1T-95-17/1-T, “Judgement”,
Trial Chamber, 10 December 1998, (“FurundZija Trial Judgement”), para. 164.

376 Specifically, the Co-Prosecutors point to the ICTR cases, Prosecutor v. Akayesu, ICTR-94-4-T,
“Judgement”, Trial Chamber, 2 September 1998, (“Akayesu Trial Judgement”) and Prosecutor v.
Semanza, ICTR-97-20-T, “Judgement and Sentence”, Trial Chamber, 15 May 2003, (‘“‘Semanza Trial
Judgement and Sentence”), and the ICTY case, Kunarac Trial Judgement. Co-Prosecutors’ Appeal,
paras 197-198.

377 The Trial Chamber also cited: FurundZija Trial Judgement; Prosecutor v. Muhimana, ICTR-95-1B-
T, “Judgement and Sentence”, Trial Chamber, 28 April 2005, (“Muhimana Judgement and Sentence”);
Prosecutor v. Bagosora et al., ICTR-98-41-T, “Judgement and Sentence”, Trial Chamber, 18
December 2008, (“Bagosora Judgement and Sentence”); and Sesay Trial Judgement. Trial Judgement,
paras 361-365.

SICTY Statute, Art. 1.

S ICTR Statute, Art. 1.

0 SCSL Statute, Art. 1.
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during 1975-1979. Furthermore, in convicting for rape as a distinct crime against
humanity, these tribunals did not rely upon additional sources of international or
municipal law evidencing rape as a crime against humanity prior to or during the

ECCC’s temporal jurisdiction.381

179. To the contrary, the jurisprudence relied upon by the Co-Prosecutors and by
the Trial Chamber indicates that by the era of the ad hoc tribunals, rape as a crime
against humanity still remained a nascent notion.”® In fact, recognition of rape as a
crime against humanity did not begin to take shape until the 1990s,* following
reports of rape being used as a tool in carrying out widespread or systematic attacks

on civilian populations in Haiti,3 84 Bosnia,3 85 and Rwanda.>®

! Notably, the seminal ICTR Akayesu Trial Judgement and the seminal ICTY Kunarac Trial
Judgement accept the Tribunals’ respective Statutes as the source of criminalization of rape as a crime
against humanity. In Akayesu Trial Judgement, the ICTR Trial Chamber, considering “crimes against
humanity (rape),” wrote that the crime was “punishable by Article 3(g) of the Statute of the Tribunal”
(para. 685), finding “[t]he Accused is judged criminally responsible under Article 3(g) of the Statute
for [...] incidents of rape” (para. 696). In Kunarac Trial Judgement, the ICTY wrote, “Rape has been
charged against the three accused as a violation of the laws or customs of war under Article 3 and as a
crime against humanity under Article 5 of the Statute. The Statute refers explicitly to rape as a crime
against humanity within the Tribunal’s jurisdiction in Article 5(g)” (para. 436) (emphasis added).

382 Kelly D. Askin, “Prosecuting Wartime Rape and other Gender-Related Crimes under International
Law: Extraordinary Advances, Enduring Obstacles”, Berkeley Journal of International Law, Vol. 21
(2003) pp. 318-21 (on the history of the rape charge in Akayesu).

3 See, e. g. the 1995 Report of the Fourth World Conference on Women, which stated, “Parties to
conflict often rape women with impunity, sometimes using systematic rape as a tactic of war and
terrorism.” U.N. Report of the Fourth World Conference on Women, U.N. Doc. A/CONF.177/20 (17
October 1995), para. 135. See also UNICEF’s “The State of the World’s Children Report 1996, which
stated, “In the midst of conflict, specific community-based measures are necessary to monitor the
situation and needs of girls and women and especially to ensure their security because of the terrible
threat they face of sexual violence and rape.” UNICEF, “Anti-War Agenda” in The State of the
World’s Children Report 1996 <http://www.unicef.org/sowc96/antiwar.htm>.
¥ See, e.g. a 1994 Report from the Special Rapporteur of the Commission on Human Rights on the
situation of human rights in Haiti to the UN General Assembly, which observed, “Most disturbing to
the Special Rapporteur was a new phenomenon seen in Haiti in 1994: the emergence of politically
motivated rape and the use of sexual abuse as an instrument of repression and political persecution.”
Interim report on the situation of human rights in Haiti, submitted by the Special Rapporteur of the
Commission on Human Rights pursuant to Commission resolution 1994/80 and Economic and Social
Council decision 1994/266, U.N. Doc. A/49/513 (14 October 1994), Annex, para. 16; a 1996 Report of
the International Law Commission which stated that the UN General Assembly “unanimously
reaffirmed that rape constitutes a crime against humanity under certain circumstances” and cited a 1994
report by the National Commission for Truth and Justice, which found that “sexual violence committed
against women in a systematic manner for political reasons in Haiti constituted a crime against
humanity.” Report of the International Law Commission on the work of its forty-eighth session, 6 May
to 26 July 1996, p. 50.

#5 See, e. g. a 1994 report by the UN Commission on Breaches of Geneva Law in Former Yugoslavia
that stated, “Some of the reported rape and sexual assault cases committed by Serbs, mostly against
Muslims, are clearly the result of individual or small group conduct [...]. However, many more seem to
be a part of an overall pattern [...]” which “strongly suggest[s] that a systematic rape policy existed.”
UN Commission of Experts on Breaches of Geneva Law in Former Yugoslavia, Final Report of the
Commission of Experts Established Pursuant to Security Council Resolution 780 (1992), U.N. Doc.
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180. In conclusion, the Supreme Court Chamber finds that a survey of custom and
treaties before and during the ECCC’s temporal jurisdiction indicates that rape was
not a distinct crime against humanity under those sources of international law at the

relevant time.

181. The next question is whether it would comport with the principle of legality to
derive criminalisation of rape as a crime against humanity from Cambodian municipal
law or pursuant to the general principles of law recognised by the community of
nations as an alternative source of international law.**” The Supreme Court Chamber

388 \which was

recalls that rape was criminalised under Cambodia’s 1956 Penal Code,
in effect during the ECCC’s temporal jurisdiction. Furthermore, rape had been widely

criminalised in other municipal jurisdictions by 1975.3%

182. Nevertheless, municipal law cannot provide relevant authority in this case.
The Supreme Court Chamber concurs with the Pre-Trial Chamber in that “where the
constitutive elements are not identical, domestic and international crimes are to be
treated as distinct crimes.”**® Here, there is discrepancy between the elements of the

crime of rape under municipal criminal codes, including the 1956 Penal Code of

S/1994/674 (27 May 1994), paras 252-253; UNICEF’s “The State of the World’s Children Report
1996”, which stated, “Sexual violence is particularly common in ethnic conflicts. In fighting in Bosnia
and Herzegovina and Croatia, it has been deliberate policy to rape teenage girls and force them to bear
‘the enemy’s’ child.” UNICEF, “Torture and Rape” in The State of the World’s Children Report 1996
<http://www.unicef.org/sowc96/3torrape.htm>.

36 See, e.g. the Final Report of the Commission of Experts for Rwanda, which records, “Disturbing
reports have been filed with the Commission of Experts that document the abduction and rape of
women and girls in Rwanda [...].” Final report of the Commission of Experts [on Rwanda] established
pursuant to Security Council resolution 935 (1994), U.N. Doc. S/1994/1405 (9 December 1994),
Annex, para. 136; the UN Special Rapporteur’s report about Rwanda, in which it was noted that “rape
was the rule and its absence the exception.” Report on the situation of human rights in Rwanda,
submitted by Rene Degni-Segui, Special Rapporteur of the Commission on Human Rights, under
paragraph 20 of resolution S-3/1 of 25 May 1994, U.N. Doc. E/CN.4/1996/68 (29 January 1996), para.
16. See also Kelly D. Askin, “Prosecuting Wartime Rape and other Gender-Related Crimes under
International Law”, p. 346 (“Ten years ago, because there had been so little attention to wartime rape,
there was debate as to whether rape was even a war crime. Since that time, the Tribunals have
developed immensely the jurisprudence of war crimes, crimes against humanity, and genocide. The
extraordinary progress made in the Tribunals on redressing gender-related crimes is largely the result
of extremely hard work by scholars, activists, and practitioners inside and outside the Tribunals who
have fought long, difficult battles to ensure that gender and sex crimes are properly investigated,
indicted, and prosecuted”).

TICCPR, Art. 15(2).

%% 1956 Penal Code of Cambodia, Art. 443.

39 PTC Jurisdiction Decision, para. 153, fn. 360 (containing examples of municipal criminalisation of
rape).

390 PTC Jurisdiction Decision, para. 153.
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Cambodia, and the elements of crimes against humanity in 1975-1979.*" Unlike the
criminalisation of rape in municipal law, all categories of crimes against humanity
under international criminal law require chapeau elements that link them to the
broader context in which the crimes occurred. Consequently, proscriptions against
rape at the municipal level are insufficient to show the emergence of rape as a
category of crimes against humanity by recourse to the general principles of law
recognised by the community of nations. 32 Patterns of criminalisation on the
municipal level, on the other hand, might help clarify the definition of rape as a crime
against humanity, specifically the actus reus and mens rea, once the existence of rape
as a crime against humanity has already been established under municipal or

international law.>*?

183. Given this lack of support under international and municipal law for the
existence of rape as a distinct crime against humanity during the ECCC’s temporal
jurisdiction, the Supreme Court Chamber finds that the Trial Chamber erred in law in
concluding that the rape that occurred at S-21 constituted rape as a crime against
humanity prohibited under customary international law. Accordingly, the Supreme
Court Chamber rejects this part of Ground 2 of the Co-Prosecutors’ Appeal, which
argues that the Trial Chamber erred in failing to cumulatively convict the Accused for
rape and torture as distinct crimes against humanity for the rape that took place at S-

21.

! There is a notable exception to the municipal silence during 1975-1979 on rape’s criminalisation as
a crime against humanity. In its 1973 International Crimes (Tribunal) Act, Bangladesh provided for the
jurisdiction of a Tribunal established under the Act as including “Crimes against Humanity,” defined
therein to include “namely, murder, extermination, enslavement, deportation, imprisonment, abduction,
confinement, torture, rape or other inhumane acts committed against any civilian population or
persecutions on political, racial, ethnic or religious ground,” although no prosecutions actually took
place pursuant to this law. Bangladesh International Crimes (Tribunal) Act of 1973 (Act No. XIX of
1973), Sec. 3(2)(a) (emphasis added).

392 See PTC Jurisdiction Decision, para. 153 (on the inappropriateness of importing municipal crimes
into the international criminal legal order). As an example to illustrate how opposite reasoning would
lead to erroneous conclusions, the Supreme Court Chamber considers the ancient and universal
criminalisation of theft or murder which, pursuant to the logic of importation, would give rise to an
international crime.

B urundZzija Trial Judgement, para. 177 (“to arrive at an accurate definition of rape based on the
criminal law principle of specificity [...] it is necessary to look for principles of criminal law common
to the major legal systems of the world”); Kunarac Trial Judgement, paras 439-460.
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2. Rape as an Act of Torture as a Crime Against Humanity

184. As a final matter under this ground of appeal, the Supreme Court Chamber
will determine, ex proprio motu, whether the Trial Chamber erred in finding that an
act of rape such as occurred at S-21 could constitute the crime against humanity of
torture during the ECCC’s temporal jurisdiction. In other words, the Chamber will
consider whether, in light of the principle of legality, torture existed as a crime against

humanity from 1975-1979 and, if so, whether its definition covered acts of rape.

185. The Supreme Court Chamber notes that, as with rape, torture is explicitly
proscribed under the laws of war.* Although torture was not prohibited as a crime
against humanity under the IMT or IMTFE Charters, Article II(1)(c) of the Control
Council Law No. 10 included torture within the definition of “Crimes against
Humanity” as follows: “Atrocities and offenses, including but not limited to [...]
torture [...].” Under that law, convictions were reached for torture as a crime against

humanity in a number of cases before the NMTs.**?

186. In the Medical Case, for example, the Tribunal frequently referred to torture as
a crime against humanity when reaching its factual findings under the charges of war
crimes and crimes against humanity. The defendants, doctors affiliated with the Third
Reich, used non-consenting individuals imprisoned in concentration camps to conduct

medical experimentation,®”® including “High Altitude” experiments®’’ and “Poison

9% Geneva Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed

Forces in the Field, adopted 12 August 1949, 75 UNTS 31 (entered into force 21 October 1950) Arts
3(1)(a), 12, 50; Geneva Convention (II) for the Amelioration of the Condition of Wounded, Sick and
Shipwrecked Members of Armed Forces at Sea, adopted 12 August 1949, 75 UNTS 85 (entered into
force 21 October 1950) Arts 3(1)(a), 12, 51; Geneva Convention (III) relative to the Treatment of
Prisoners of War, adopted 12 August 1949, 75 UNTS 135 (entered into force 21 October 1950) Arts
3(1)(a), 13, 14, 130; 1949 Geneva Convention IV, Arts 3(1)(a), 27, 147; Additional Protocol I to the
1949 Geneva Conventions, Art. 75(2)(ii); Additional Protocol II to the 1949 Geneva Conventions, Art.
4(2)(a).

39 See, e.g. U.S. v. Brandt et al., “Judgement”, 19 August 1946, reprinted in Trials of War Criminals
Before the Nuernberg Military Tribunals Under Control Council Law No. 10, Vol. 11, (“Medical
Case”), pp. 198, 216-217, 240, 247-248, 271; U.S. v. Altstoetter et al., “Judgement”, 3-4 December
1947, reprinted in Trials of War Criminals Before the Nuernberg Military Tribunals Under Control
Council Law No. 10, Vol. III, (“Justice Case”), pp. 3-4, 23-25, 1087-1088, 1092-1093, 1107, 1155-
1156, 1166, 1170; Ministries Case, pp. 467-469, 471; Pohl Case, pp. 965-966, 970-971, 1036-1038.
3% Medical Case, Vol. II, pp. 183, 223-227, 240, 248.

37 In these experiments, “[m]any victims died [...] and others suffered grave injury, torture, and ill
treatment” after being placed in a low-pressure chamber designed to simulate conditions at extremely
high altitudes; the goal of the experiment was to “investigate the limits of human endurance and
existence” in those conditions. Medical Case, Vol. I, p. 175.
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Experiments.”3 % In convicting the lead defendant, Karl Brandt, the Tribunal found

that he was:

responsible for, aided and abetted, took a consenting part in, and was
connected with plans and enterprises involving medical experiments
conducted on non-German nationals against their consent, and in other
atrocities, in the course of which murders, brutalities, cruelties, fortures and
other inhumane acts were committed. To the extent that these criminal acts
did not constitute war crimes they constituted crimes against humanity.**’

Similar language appears elsewhere in the Judgement for convictions reached against

a number of Brandt’s co-defendants.*”

187. Additionally, in the Justice Case, several defendants who were formerly
members of the Reich Ministry of Justice, Special Courts and People’s Courts, were
charged and convicted for crimes against humanity, including torture, committed
against German civilians and nationals of occupied countries.*"' Among other things,
the defendants were convicted for their role in implementing Hitler’s “Night and Fog”
decree, whereby “civilians of occupied countries accused of alleged crimes in
resistance activities against German occupying forces were spirited away for secret

1 402

tria with the intent “to terrorize, torture, and in some occupied areas to

. e g . 403
exterminate the civilian population.”

188. This practice, coupled with the conceptual shell of “other inhumane acts™ as
crimes against humanity that was included in the statute of the IMT Charter,*"
confirms the existence of torture as a crime against humanity under customary

international law by 1975.

% In these experiments, “subjects were shot with poison bullets and suffered torture and death” in a
procedure whereby the doctors shot prisoners in the upper thigh with aconitin nitrate projectiles and
then recorded their observations as the poison slowly and painfully killed the prisoners. Medical Case,
Vol. I, pp. 178, 245-246.

3 Medical Case, Vol. II, p. 198.

% Medical Case, Vol. II, pp. 216-217, 240, 247-248, 271, 281, 285, 290, 292, 295, 297.

1 Justice Case, Vol. 11, p. 23. See also pp. 3-4, 24-25, 1087-1088, 1092-1093, 1107, 1155-1156,
1166, 1170.

402 Justice Case, Vol. 111, p. 1031.

403 Justice Case, Vol. 111, p. 1060.

494 The IMT Charter defines crimes against humanity as being “namely, murder, extermination,
enslavement, deportation, and other inhumane acts committed against any civilian population, before
or during the war; or persecutions on political, racial or religious grounds in execution of or in
connection with any crime within the jurisdiction of the Tribunal, whether or not in violation of the
domestic law of the country where perpetrated.” IMT Charter, Art. 6(c) (emphasis added).

KAING Guek Eav alias Duch, Appeal Judgement (Public), 3 February 2012 88/350



001/18-07-2007-ECCC/SC
Doc No. F28

189. The Supreme Court Chamber now turns to consider the definition of torture at
the relevant time. With respect to this issue, the Supreme Court Chamber notes that

the Trial Chamber found that:

[t]he crime of torture is proscribed and defined by numerous international
instruments, including the 1975 United Nations General Assembly
Declaration on Torture, adopted by consensus, and the 1984 Convention
against Torture. The definition in the 1984 Convention against Torture,
which closely mirrors that of the 1975 General Assembly Declaration, has
been accepted by the ICTY as being declaratory of customary international
law. The Chamber accordingly finds that this definition had in substance
been accepted as customary by 19754

190. The Trial Chamber provided no support for its holding that the definition in
the 1984 Convention Against Torture constituted customary international law in 1975,
save for the text of the 1975 Declaration on Torture itself. The Trial Chamber then
relied upon jurisprudence from the ad hoc international tribunals to interpret the
definition in the 1984 Convention Against Torture as well as to distil the requisite

: : -0 406
actus reus and mens rea for torture as a crime against humanity.

191. The Supreme Court Chamber considers that while it is true that the definition
of torture found in the 1984 Convention Against Torture resembles the definition
found in the 1975 Declaration on Torture, there are important differences. Article 1 of

the 1975 Declaration on Torture defines torture as:

any act by which severe pain or suffering, whether physical or mental, [that]
is intentionally inflicted by or at the instigation of a public official on a
person for such purposes as obtaining from him or a third person
information or confession, punishing him for an act he has committed or is
suspected of having committed, or intimidating him or other persons. [...].
Torture constitutes an aggravated and deliberate form of cruel, inhuman or
degrading treatment or punishment.*"’

Whereas, the 1984 Convention Against Torture defines torture as:

%95 Trial Judgement, para. 353 (citations omitted).

496 Trjal Judgement, paras 354-358.

47 Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, G.A. Res. 3452 (XXX), 9 December 1975, (“1975
Declaration on Torture™), Art. 1.
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any act by which severe pain or suffering, whether physical or mental, [that]
is intentionally inflicted on a person for such purposes as obtaining from
him or a third person information or a confession, punishing him for an act
he or a third person has committed or is suspected of having committed, or
intimidating or coercing him or a third person, or for any reason based on
discrimination of any kind, when such pain or suffering is inflicted by or at
the instigation of or with the consent or acquiescence of a public official or
other person acting in an official capacity.**®

192. The 1975 Declaration on Torture provides a more restrictive definition of
torture. For example, the list of purposes or specific reasons for which severe pain or
suffering is inflicted upon another human being is broader under the 1984 Convention
Against Torture. Like the 1975 Declaration on Torture, the 1984 Convention Against
Torture specifies the purposes of: obtaining information or a confession; punishment;
and intimidation. The 1984 Convention Against Torture, however, also provides for
coercion or “for any reason based on discrimination of any kind, ™% language which

does not appear in the 1975 Declaration on Torture.

193. The 1984 Convention Against Torture also includes a broader public official
requirement.410 Unlike the definition in the 1975 Declaration on Torture, under the
1984 Convention Against Torture, torture may also be inflicted “with the consent or
acquiescence” of such an official.*'' In addition, a public official or any other person
“acting in an official capacity” may inflict, instigate, consent or acquiesce to

torture.*”

194.  Furthermore, even if the Trial Chamber was correct that the definitions of
torture in the 1975 Declaration on Torture and 1984 Convention Against Torture
closely mirror each other, it does not follow that, because the 1984 Convention
Against Torture was declaratory of customary international law at that time, therefore
the definition of torture in the 1975 Declaration on Torture was also declaratory of

customary international law almost ten years earlier. The 1975 Declaration on Torture

%% Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
adopted 10 December 1984, 1465 UNTS 85 (entered into force 26 June 1987), (“1984 Convention
Against Torture”), Art. 1.

409 Convention Against Torture, Art. 1.

10 See generally Manfred Nowak and Elizabeth McArthur, The United Nations Convention Against
Torture: A Commentary, Oxford University Press, 2008, p. 44, para. 39; pp. 77-79, paras 116-119.
41 Convention Against Torture, Art. 1 (emphasis added). See also Elmi v. Australia, United Nations
Committee Against Torture, Views, U.N. Doc. CAT/C/22/D/120/1998 (25 May 1999), para. 6.5.

2 Convention Against Torture, Art. 1 (emphasis added).
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is a non-binding General Assembly resolution and thus more evidence is required to
find that the definition of torture found therein reflected customary international law

at the relevant time.

195. Consequently, the question before the Supreme Court Chamber is whether the
more restrictive definition of torture found in the 1975 Declaration on Torture was
declaratory of customary international law during the ECCC’s temporal jurisdiction.
The Chamber notes that, under the 1975 Declaration on Torture, the elements of

torture are as follows:

a) any act causing severe pain or suffering, whether physical or mental (actus
reus);

b) that is intentionally inflicted upon on a person (mens rea);

c) by or at the instigation of a public official;

d) for such purposes as obtaining information or a confession; punishment; or
intimidation.

196. The Supreme Court Chamber recalls that while a number of international
treaties and declarations enacted before 1975 prohibited torture, they did not define
it.*'* Thus, the Chamber finds it instructive to look to: the NMTs’ jurisprudence from
1946-1949 on torture as a crime against humanity under the Control Council Law No.
10; the International Committee of the Red Cross (“ICRC”) Commentary to 1949
Geneva Convention IV; the 1969 Greek Case by the European Commission on
Human Rights; and the process surrounding the adoption of the 1975 Declaration on
Torture. This evidence, taken as a whole, demonstrates that the definition and

elements of torture provided in the 1975 Declaration on Torture were declaratory of

customary international law by the time of the ECCC’s temporal jurisdiction.

197.  First, with respect to the cases under the Control Council Law No. 10, the
facts imply that the definition of torture as a crime against humanity, as applied by the

Tribunals, included not only the intentional infliction of severe pain or suffering on

413 Universal Declaration on Human Rights, G.A. Res. 217A (III), UN GAOR, 3" Sess., 10 December
1948, Art. 5; 1949 Geneva Conventions I-IV, Art. 3(1)(a); 1949 Geneva Convention IV, Arts 32, 147,
Convention for the Protection of Human Rights and Fundamental Freedoms, opened for signature on 4
November 1950, 213 UNTS 221 (entered into force on 3 September 1953), as amended by Protocols
Nos. 11 and 14, (“ECHR”), Art. 3; ICCPR, Art. 7.
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another human being,414 but also the active involvement of a state official and an
unlawful purpose, in particular, obtaining a confession or punishment. All of the
above-mentioned cases assign criminal responsibility for torturous acts inflicted by or
at the instigation of German government officials in the context of concentration

camps.415 In the Medical Case, for instance, the experiments:

were not the isolated and casual acts of individual doctors and scientists
working solely on their own responsibility, but were the product of
coordinated policy-making and planning at high governmental, military, and
Nazi Party levels, conducted as an integral part of the total war effort. They
were ordered, sanctioned, permitted, or approved by persons in positions of
authority.*'®

The Justice Case further affirms that, for all crimes against humanity, “government

participation is a material element.”*!”

198.  As for prohibited purposes, torture in the cases under the Control Council Law
No. 10 appears to be correlated with extracting confessions from prisoners*'® as well
as with punishment. Punishment as a prohibited purpose is elucidated in the Medical

Case:

The defendant attempts to meet this charge with the defense that the subjects
used in this experiment were persons who had been condemned to death and
that he, Mrugowsky, had been appointed as their legal executioner.

[...] the defense has no validity. This was not a legal execution [...] but a
criminal medical experiment [...]. The hapless victims of this dastardly
torture were Russian prisoners of war, entitled to the protection afforded by
the laws of civilized nations [...] [which] will not under any circumstances
countenance the infliction of death by maiming or torture.*'

1% See, e.g. Medical Case, Vol. I1, pp. 175, 178, 245-246; Justice Case, Vol. III, pp. 1061, 1094; Pohl
Case, Vol. V, pp. 970-971, 1036-1037, 1086 (Concurring Opinion by Judge Michael A. Musmanno).
13 See, e.g. Ministries Case, Vol. XIV, p. 338 (“It must be apparent to everyone that the many diverse,
elaborate, and complex Nazi programs of aggression and exploitation were not self-executing, but their
success was dependent in a large measure upon the devotion and skill of men holding positions of
authority in the various departments of the Reich government charged with the administration or
execution of such programs [...] The principles [here] stated are equally applicable to the defendants
here who were members of the Cabinet and to those defendants who occupied positions of
responsibility and power in the various ministries”); Pohl Case, Vol. V, p. 962 (“The indictment further
avers that all of the defendants were associated with the Economic and Administrative Main Office,
commonly known as the “WVHA” which was one of twelve main departments of the SS”).

46 Medical Case, Vol. II, p. 181.

M7 Justice Case, Vol. 111, p. 984.

418 See, e.g. Justice Case, Vol. 111, pp. 1088-1093.

49 Medical Case, Vol. 11, pp- 246-247.
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199. Second, according to the ICRC Commentary to Articles 32 and 147 of 1949

Geneva Convention IV:

[T]orture is an attack on the human person which infringes fundamental
human rights. [...]. There need not necessarily be any attack on physical
integrity since the “progress” of science has enabled the use of procedures
which, while they involve physical suffering, do not necessarily cause
bodily injury.**

200. In addition, the legal meaning of torture includes:

the infliction of suffering on a person to obtain from that person, or from
another person, confessions or information. [...]. It is more than a mere
assault on the physical or moral integrity of a person. What is important is
not so much the pain itself as the purpose behind its infliction [...].**'

201. These explanations of the definition of torture under 1949 Geneva Convention
IV support, in part, the actus reus and mens rea elements in the 1975 Declaration on
Torture as well as the requirement that torture be inflicted for the purpose of obtaining

information or a confession.

202. Third, in the 1969 Greek Case, when interpreting and applying the prohibition
against torture found under Article 3 of the European Convention on Human Rights,
the European Commission set forth the following definition of torture that closely

resembles the 1975 Declaration on Torture:

[A]ll torture must be inhuman and degrading treatment, and inhuman
treatment also degrading. The notion of inhuman treatment covers at least
such treatment as deliberately causes severe suffering, mental or physical,
which, in the particular situation, is unjustifiable.

The word “‘torture” is often used to describe inhuman treatment, which has a
purpose, such as the obtaining of information or confessions, or the
infliction of punishment, and it is generally an aggravated form of inhuman
treatment.

420 pictet (ed.), Commentary on IV Geneva Convention Relative to the Protection of Civilian Persons in
Time of War, 1958, p. 223 <http://www.icrc.org/eng/>.

21 pictet (ed.), Commentary on IV Geneva Convention Relative to the Protection of Civilian Persons in
Time of War, 1958, p. 598.

22 Greek Case, Yearbook of the European Convention on Human Rights, Vol. 12 (1969), p. 186.
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203. This definition notably contains the following elements: deliberate infliction
on an individual person (mens rea); of aggravated physical or mental suffering (actus
reus); for a purpose, specifically for purposes of obtaining information or confessions
or infliction of punishment. Elsewhere in the Commission’s Report, the requirement
of official involvement is discussed, albeit in the context of explaining that the Greek
government had violated its treaty obligations, rather than as a constituent element of

423
torture.

204. Finally, although the definition of torture in the 1975 Declaration on Torture
was adopted by UN Member States as a non-binding General Assembly resolution,
the resolution’s adoption “without a vote” (that is, unanimously)424 is arguably itself
evidence that the definition in the 1975 Declaration on Torture was widely accepted
by the international community. The Supreme Court Chamber notes that, at the time,

the total voting membership of the General Assembly consisted of 144 States.**

205. Therefore, on the basis of the foregoing, the Supreme Court Chamber holds
that the definition of torture found in the 1975 Declaration on Torture was declaratory

of customary international law from 1975-1979.

206. Having established that the definition of torture in the 1975 Declaration on
Torture was the applicable definition under customary international law for purposes
of this case, the final matter before this Chamber is whether an act of rape such as that
which was perpetrated at S-21 could constitute torture as a crime against humanity

under the 1975 Declaration on Torture.

207. In this case, the Trial Chamber held that, with respect to the actus reus of
torture, “[c]ertain acts are considered by their nature to constitute severe pain and
suffering. These acts include rape [...].”*® Thus, “it is undisputed that rape may also

constitute torture where all other elements of torture are established.”**’

2 Greek Case, pp. 195-96, 504.

24 E urundZzija Trial Judgement, para. 160. See also UNBISnet, the United Nations Bibliographic
Information System, Voting Record Search for UN Resolution Symbol: A/RES/3452(XXX).

425 United Nations, Growth in United Nations Membership, 1945-Present
<http://www.un.org/en/members/growth.shtml>.

426 Trjal J udgement, para. 355 (emphasis added).

27 Trial Judgement, para. 366.
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208. The Supreme Court Chamber agrees. Rape is defined by the Trial Chamber as
the non-consensual sexual penetration of the victim,**® committed by the perpetrator
with intent and knowledge of lack of consent.*” As noted by the ICTY Appeals
Chamber in the Kunarac case, “some acts establish per se the suffering of those upon
whom they were inflicted. Rape is obviously such an act. [...]. Sexual violence
necessarily gives rise to severe pain or suffering, whether physical or mental, and in

80 Eyrthermore, as stated by

this way justifies its characterisation as an act of torture.
the ICTR Trial Chamber in Akayesu, rape is often “used for such purposes as
intimidation [or] punishment [...]. Like torture, rape is a violation of personal dignity,
and rape in fact constitutes torture when it is inflicted by or at the instigation of [...] a

public official [...].”*"

209. In this case, the Trial Chamber found that at S-21, “[a] variety of torture
techniques”432 for interrogation purposes “were applied in an environment of extreme
fear where threats were routinely put into practice and caused detainees severe pain
and suffering, both physical and mental.”*** These interrogation methods included
“one proven instance of rape.”** Furthermore, the Trial Chamber found that “the S-
21 interrogators [...] who perpetrated acts of torture acted in official capacity.”43 >
These officials carried out acts constituting torture “for the purpose of obtaining a

, , 436
confession or of punishment.”

210. The factual findings of the Trial Chamber demonstrate that interrogation

techniques were intentionally inflicted by public officials at S-21 for a specific

8 The definition in full states that rape is the “sexual penetration, however slight of the vagina or anus
of the victim by the penis of the perpetrator or any other object used by the perpetrator; or the mouth of
the victim by the penis of the perpetrator, where such sexual penetration occurs without the consent of
the victim.” Trial Judgement, para. 362 (citations omitted).

*% Trial Judgement, para. 365.

0 Kunarac Appeal Judgement, para. 150.

sl Akayesu Trial Judgement, para. 687. See also Valerie Oosterveld’s discussion on gender-based
crimes against humanity, in which she writes, “It is important to maintain the ability to prosecute
gender-based acts under the umbrella of other prohibited acts [...] such as [...] torture [...]” for a variety
of reasons, including “the commission of other prohibited acts may take place in a gendered manner”
and that “a particular act may be proven using, among various kinds of evidence, gender-based acts.”
Valerie Oosterveld, “Gender-Based Crimes Against Humanity”, in Leila Nadya Sadat (ed.), Forging a
Convention for Crimes Against Humanity, Cambridge University Press, 2011, p. 100.

32 Trial Judgement, para. 241.

3 Trjal Judgement, para. 359.

% Trjal Judgement, paras 359-360.

3 Trjal Judgement, para. 359.

3 Trial Judgement, para. 360.
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purpose and caused severe pain or suffering. The Trial Chamber further established
that the act of rape had been carried out for the purpose of extracting information
from the victim. Accordingly, the Supreme Court Chamber finds that the Trial
Chamber did not err in holding that the act of rape constituted torture as a crime
against humanity. Given, however, that, as established above, rape did not constitute a
discrete crime against humanity at that time, this act of rape cannot be subsumed as a
crime against humanity under the conviction for the crime against humanity of

torture.

211. With regard to the principle of legality, the Supreme Court Chamber notes that
because of post-World War II jurisprudence under the Control Council Law No. 10, it
was foreseeable to the Accused that he could be prosecuted for torture as a crime
against humanity at the time of his criminal conduct. Furthermore, at the relevant time
the Accused had access to: the definition of torture in the 1975 Declaration on Torture
as reflected in and supported by the definition of torture inferred from the facts of the
cases under the Control Council Law No. 10; the definition of torture as a grave
breach under the 1949 Geneva Conventions I-1V; and the definition of torture under
Article 3 of the 1950 European Convention on Human Rights as explicated in the
1969 Greek Case. In addition, it was foreseeable that under the definition of torture in
effect in 1975, the Accused could be prosecuted for torture as a crime against
humanity where the actus reus constituted an act of rape and all other elements had

been met.

212. Finally, the Supreme Court Chamber agrees with the Trial Chamber that,
“[a]lthough the immorality or appalling character of an act is not a sufficient factor to
warrant its criminalisation under customary international law, it may in fact play a
role in that respect, insofar as it may refute any claim by the Defence that it did not
know of the criminal nature of the acts.”**’ The Supreme Court Chamber notes that, at
the time of the Accused’s criminal conduct, it was clear that torture constituted a
grave violation of an individual’s fundamental human rights. As noted previously, by

1975 there was an absolute prohibition on torture as one of the most serious human

7 Trial Judgement, para. 32 (citation omitted).
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rights violations in several international treaties and declarations. 438 Thus, this
widespread recognition by the community of States of the gravity of torture
contributed to the foreseeability of criminal prosecution for such conduct as a crime

against humanity.

3. Conclusion

213. The Supreme Court Chamber finds that the Trial Chamber erred in holding
that rape was a distinct crime against humanity under customary international law
from 1975-1979. Accordingly, the Trial Chamber erred in subsuming rape as a
distinct crime against humanity under the crime against humanity of torture.
However, the Trial Chamber did not err in concluding that an instance of rape was
covered by the definition of torture that existed under customary international law by
1975, as articulated in the 1975 Declaration Against Torture. Furthermore, given that
rape as a crime against humanity had not yet crystallised at the time, the Trial
Chamber did not err when it did not cumulatively convict the Accused for torture and

rape as separate crimes against humanity.

214. Therefore, on the basis of the foregoing, the Supreme Court Chamber

dismisses this part of Ground 2 of the Co-Prosecutors’ Appeal.

E. Persecution as a Crime Against Humanity from 1975-1979

215. In response to the specific issues raised in the Co-Prosecutors’ Appeal
concerning the Accused’s conviction for persecution as a crime against humanity, the
Supreme Court Chamber turns to consider whether, in line with the principle of
legality, persecution existed as a distinct crime against humanity under international
law during the ECCC’s temporal jurisdiction. If so, the Chamber will then determine
the crime’s requisite elements under its definition, as they stood from 1975-1979. As
noted previously, persecution on political, racial or religious grounds is clearly listed

as an underlying crime against humanity in Article 5 of the ECCC Law.*¥

38 The Supreme Court Chamber notes that Article 7 of the 1975 Declaration on Torture went so far as
to call on all States to “ensure that all acts of torture as defined in article 1 are offences under its
criminal law. The same shall apply in regard to acts which constitute participation in, complicity in,
incitement to or an attempt to commit torture.” 1975 Declaration on Torture, Art. 7.

“?ECCC Law, Art. 5.
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1. The Existence of Persecution as a Crime Against Humanity

216. Persecution’s roots in international law began centuries before the IMT
Charter first codified crimes against humanity as an international crime.**" In 1625,
Hugo Grotius wrote his seminal work, De jure belli ac pacis, one of the foundational

. . 441
works of international law.

Grotius authored this work during the Reformation,
which saw the rise of various Christian sects, accompanied by waves of persecution.
Regarding these events, Grotius deemed it “unjust to persecute with punishments
those who receive the law of Christ as true, but entertain doubts or errors on some
external points, taking them in an ambiguous meaning or different from the ancient
Christians in their explanation of them.”*** Grotius extended this principle of non-
persecution to non-Christians, reasoning that, “Christ being the author of a new law,
will have no one brought to embrace his doctrine by the fear of human

punishments.”***

217. In addition, long before tribunals prosecuted international crimes, States often
protested other States’ acts of persecution, especially when the victims belonged to a
minority group that shared a bond with the protesting State. In some instances, States
concluded bilateral treaties to regulate the treatment of a particular minority
population and protect it from State-sponsored persecution.*** Moreover, nations that
persecuted Christians gave Christian countries a casus belli upon the persecuting
country.** In extreme instances, countries would seek to protect minority groups in

other countries by declaring war, "

0 IMT Charter, Art. 6(c).

44l Hedley Bull, Benedict Kingsbury and Adam Roberts, Hugo Grotius and International Relations,
Oxford University Press, 1992, p. 95.

*2 Grotius, De jure belli ac pacis, Book II, Ch. 20, para. L.

3 Grotius, De jure belli ac pacis, Book II, Ch. 20, para. XLVIIL

4 See, e. g. Treaty of Friendship, Commerce and Navigation, France-Korea, signed 4 June 1886, Parry
Consolidated Treaty Series, Vol. 168, p. 49, Art. 4(2) (ensuring that in the future, French citizens will
have “la liberte de pratiquer leur religion”).

3 Grotius, De jure belli ac pacis, Book II, Ch. 20, para. XLIX (“Wars are justly waged against those
who treat Christians with cruelty for the sake of their religion alone”).

M6 See, e. g. the Bohemian Revolt of 1618 mushroomed into a larger war when neighbouring Protestant
princes sent military forces to aid their religious compatriots in Bohemia, who feared religious
persecution by the Catholic Holy Roman Empire. This conflict eventually became the Thirty Years’
War, which ended with the signing of the treaties of the 1648 Peace of Westphalia. These treaties
contain provisions prohibiting religious persecution. See, e.g. Treaty of Peace, Sweden-Holy Roman
Empire, signed 24 October 1648, Parry Consolidated Treaty Series, Vol. 1, p. 209, Arts XX VIII-
XXXIV.
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218. Thus, States have sought to guard against persecution under customary
international law, long before the world wars of the twentieth century. It was,
however, treated as a delict under public international law, viewed in the context of
just reasons for a country waging war against another country, rather than as an

international crime entailing individual criminal liability.

219. Not until the aftermath of World War I was it first suggested that persecution
is a crime against humanity. When examining breaches of the laws and customs of
war and the laws of humanity by Germany and her allies during World War I, the
Commission of Fifteen Members established in 1919 by the Preliminary Peace

1133

Conference concluded in its report that, “‘all persons belonging to enemy countries
[...] who have been guilty of offences against the laws and customs of war or the laws
of humanity, are liable to criminal prosecution’.”447 The Commission then appended a
list of violations to its report, and those categorised as crimes against humanity
included, “the massacres of Armenians by the Turks and the massacres, persecutions,
and expulsions of the Greek-speaking population of Turkey, both European and
Asiatic.” 48 However, it was only after World War II that individual criminal
responsibility for persecution as a crime against humanity was actually realised under
international law. “[Plersecutions on political, racial or religious grounds” was
included in the definition of crimes against humanity codified under the IMT

Charter, 9 IMTFE Charter, 40 Control Council Law No. 10*! and the 1950

Nuremberg Principles.*?

220. In the end, the IMTFE did not convict any of the Japanese defendants for
persecution or any other crime against humanity. In contrast, the trials of the Nazis
provide a significant source of evidence for the development of persecution as a crime
against humanity. In the IMT Judgement, the Court convicted defendants such as
Hermann Wilhelm Goring, Joachim Von Ribbentrop, Alfred Rosenberg, Hans Frank,
Wilhelm Frick, Julius Streicher, Walter Funk, Arthur Seyss-Inquart and Martin

7 Schwelb, “Crimes Against Humanity”, p. 181.

8 Schwelb, “Crimes Against Humanity”, p. 181 (emphasis added).

49 IMT Charter, Art. 6(c).

430 IMTFE Charter, Art. 5(c). The Supreme Court Chamber notes, however, that the IMTFE Charter
does not include religion as a ground for persecution.

1 Control Council Law No. 10, Art. II(1)(c).

32 1950 Nuremberg Principles, Principle VI(c).
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Bormann for crimes against humanity. Their crimes included persecutory acts
directed against the Jewish and Polish civilian populations in Germany and in the
occupied territories on racial and political grounds.*>® Furthermore, Defendant
Bormann, Adolf Hitler’s secretary, “was extremely active in the persecution of the
Jews not only in Germany but also in the absorbed or conquered countries. He took
part in the discussions which led to the removal of 60,000 Jews from Vienna to
Poland.”*** In addition, he “devoted much of his time to the persecution of the

Churches [...] within Germany.”455

221. Similarly, in the NMT trials in the German-occupied zones, several
convictions were reached for persecution as a crime against humanity on racial,
political or religious grounds. For example, in the Justice Case, Defendant Oswald
Rothaug was convicted for racial persecution of Poles and J ews.*® His Co-Defendant,
Curt Rothenberger, was also convicted for persecution of Poles and Jews because he
deprived them of their rights in civil and penal cases.””’ Furthermore, in the RuSHA
Case, the Tribunal reached convictions against several defendants who were members
of one of four agencies of the SS concerned with various aspects of the Nazi racial
program.458 The Tribunal convicted them for the crime of persecution on racial

grounds against Jews and Poles.*”

222.  Another example is the Ministries Case whereby Defendants Richard Walther
Darré, Otto Dieterich, Hans Heinrich Lammers, Wilhelm Stuckart and Lutz Schwerin
von Krosigk, were found guilty for persecution460 of Jews, Poles and “enemies and

opponents of national socialism” on racial and political grounds.461 In addition, while

3 IMT Judgement, Vol. I, pp. 66-67, 282, 287-288, 295-298, 300-307, 328-330, 339-341.

% IMT Judgement, Vol. XXII, p. 586.

3 IMT Judgement, Vol. XXII, p. 585. The Supreme Court Chamber notes that the IMT made this
finding within the context of its discussion of Defendant Bormann’s guilt under the “Crimes Against
Peace” section. Nevertheless it is indicative of their view that facts had been proved demonstrating that
he engaged in religious persecution.

6 Justice Case, Vol. III, pp. 23-25, 1144-1156.

7 Justice Case, Vol. IIL, pp. 1110-1114, 1118.

B8 US. v, Greifelt, et al., “Judgment”, 10 March 1948, reprinted in Trials of War Criminals Before the
Nuernberg Military Tribunals Under Council Control Law No. 10, Vols. IV-V, (“RuSHA Case”), Vol.
V, pp. 152-153, 155, 158-162.

439 RuSHA Case, Vol. V, pp. 152-153, 155, 158-162.

40 Ministries Case, Vol. XIV, pp. 563-565, 575-576, 600-605, 645-646, 675-680; Trials of War
Criminals Before the Nuernberg Military Tribunals Under Council Control Law No. 10, Vol. XIII, p.
118 (the relevant count in the indictment includes persecution as a crime against humanity).

41 Ministries Case, Vol. XIV, p- 604.
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Defendants Gustav Adolf Steengracht von Moyland, Ernst von Weizsaecker and Ernst

Woermann were found not guilty for persecution on religious grounds because there

2 the Tribunal

59463

was insufficient proof of individual criminal responsibility, *
nevertheless found that the Nazi regime had a “definite governmental plan to
persecute the Catholic Church, its dignitaries, priests, nuns and communicants, in

Germany and the occupied territories.*®*

223.  Furthermore, the Supreme Court Chamber notes that the application of
persecution as a crime against humanity to Nazi officials and their allies continued
after the IMT and NMT proceedings. In 1946, the Supreme National Tribunal of
Poland convicted Artur Greiser for acts of persecution against Poles, Jews, Catholics

and Protestants. 4

Later, in 1968, the Israeli Supreme Court convicted Adolf
Eichmann for persecution and supported the conviction by pointing to the fact that “in
carrying out the above-mentioned activities [of ‘murder, extermination, enslavement,
starvation, and deportation of the civilian Jewish population’] he persecuted Jews on

national, racial, religious and political grounds.”466

224. Likewise, in 1985, the French Court of Cassation allowed the charge against
Klaus Barbie of “persecution against innocent Jews carried out for racial and religious
motives with a view to their extermination, [...] in furtherance of the ‘final solution’”

d. *” He was convicted and sentenced to life

during World War II to procee
imprisonment for persecution as a crime against humanity in 1987, which was
confirmed by the Court of Cassation in 1988.%®* In 1986, the Zagreb District Court in
Croatia sentenced to death Andrija Artukovi¢, a high-level member of the UstaSa
movement in World War I1.** The Court found that because of Artukovié’s Ustasa
orientation, he ordered mass killings and deportations of individuals to concentration

camps as part of a program to create a pure Croatia.*”® The program implemented

2 Ministries Case, Vol. XIV, pp. 526-528.

43 Ministries Case, Vol. XIV, p. 520.

44 Ministries Case, Vol. XIV, pp. 520-522.

45 Greiser Case, pp. 2-4, 105.

6 Eichmann Case, pp. 277-78.

47 Barbie Case, p. 139.

498 1988 Barbie Case, p. 332.

469 Kupreskic Trial Judgement, para. 602, citing Artukovi¢ Case, p. 23.
410 Kupreskié Trial Judgement, para. 602, citing Artukovié Case, p. 23.
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“persecutions, concentration camps and mass killings of Serbs, Jews, Gypsies, as well

as Croats who did not accept the ideology.”471

225. Thus, the Supreme Court Chamber finds that by 1975, there was evidence of
State opinio juris and practice recognizing persecution on racial, religious or political
grounds as a crime against humanity under customary international law. As noted
previously, not only was persecution codified by international treaty in the IMT
Charter,472 which was endorsed by 19 States,473 it was then prosecuted by the IMT, an
international tribunal, with respect to several defendants. Furthermore, the General
Assembly unanimously adopted Resolution 95 (I) finding that the IMT Charter and
Judgment reflect principles of international law.*"* Finally, persecution’s status as a
crime against humanity under customary international law was confirmed by State
practice reaching convictions for persecution against a number of defendants both
before the hybrid military NMTs and in national courts for criminal conduct

perpetrated during World War II. 473

2. The Definition of Persecution as a Crime Against Humanity

226. Turning to the definition of persecution as a crime against humanity during the
ECCC’s temporal jurisdiction, the Supreme Court Chamber recalls that when
convicting the Accused for persecution on political grounds in this case,’’® the Trial

Chamber articulated the elements of the crime as follows:

7' Kupreskic Trial Judgement, para. 602, citing Artukovic¢ Case, p. 23.

472 Persecution as a crime against humanity was also codified in the IMTFE Charter, although the
Tribunal did not reach any convictions for this crime. IMTFE Charter, Art. 5(c).

473 Australia, Belgium, Czechoslovakia, Denmark, Ethiopia, Greece, Haiti, Honduras, India,
Luxembourg, Netherlands, New Zealand, Norway, Panama, Paraguay, Poland, Republic of Serbia,
Uruguay, Venezuela. International Committee of the Red Cross, “Agreement for the Prosecution and
Punishment of the Major War Criminals of the European Axis, and Charter of the International
Military Tribunal. London, 8 August 1945 — States Parties / Signatories”
<http://www.icrc.org/ihl.nsf/WebSign?ReadFormé&id=350&ps=P>.

474 Affirmation of Principles (“The General Assembly [...] Affirms the principles of international law
recognized by the Charter of the Niirnberg Tribunal and the judgment of the Tribunal”).

475 The Supreme Court Chamber notes that it looks to some national trials that took place after the
ECCC'’s temporal jurisdiction in reaching this conclusion. Nevertheless, the Chamber considers these
cases to be evidence of customary international law during the ECCC’s temporal jurisdiction because
these national courts reached convictions on criminal conduct that was committed prior to 1975,
looking to the law that existed at that time.

#76 Trial Judgement, para. 677.
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6)) an act or omission which [...] discriminates in fact and which denies
or infringes upon a fundamental right laid down in international customary
or treaty law*"” (actus reus); and

(i1) deliberate perpetration of an act or omission with the intent to
discriminate on political, racial or religious grounds (mens rea).*’®

227. With respect to the actus reus, the Chamber stated that persecutory acts
include, but are not limited to, other underlying crimes against humanity such as
extermination, enslavement and torture. Consequently, they may also include
“harassment, humiliation and psychological abuse, confinement in inhumane
conditions, cruel and inhumane treatment, deportation, forcible transfer and forcible
displacement, and forced labour.”*** As such, the list of possible persecutory acts is
not comprehensive. However, conduct that is not enumerated as one of the other
underlying crimes against humanity “must be of equal gravity or severity to the
specified underlying offences to constitute persecution.”481 In determining whether
certain acts or omissions are severe enough to constitute persecution, they “must be
evaluated not in isolation but in context, by looking at their cumulative effect.”**?
Furthermore, the conduct should “generally” constitute a “gross or blatant denial of a

fundamental human right.”**?

228. In addition, when stating that a persecutory act or omission must
“discriminat[e] in fact”, the Trial Chamber clarified that “[t]his act or omission must
actually discriminate: a discriminatory intention is not sufficient, the act or omission
must have discriminatory consequences.”484 An act or omission is discriminatory
when the victim is targeted because of the victim’s membership in a group as

subjectively defined by the perpetrator on “political, racial or religious” grounds.485

229.  With respect to the mens rea, the Trial Chamber held that in addition to the

deliberate intent required for the act or omission, “[t]he existence of a ‘specific intent

77 Trial Judgement, para. 376 (quotations and citations omitted).
78 Trjal Judgement, para. 379.

479 Trial Judgement, para. 378.

480 Trjal Judgement, para. 378.

81 Trial Judgement, para. 378 (quotation marks omitted).

82 Trjal Judgement, para. 378.

83 Trjal Judgement, para. 378.

% Trial J udgement, paras 376-377 (emphasis added).

“85 Trial Judgement, para. 377.
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to cause injury to a human being because he belongs to a particular community or
group’ is sufficient to establish the intent required for the crime of persecution.”486
However, “[t]his specific intent is not a legal element of the other underlying crimes
against humani‘[y.”487 Finally, to establish the existence of specific discriminatory
intent, the intent may not be inferred simply by looking to the general discriminatory

k.88 Rather, it may be inferred in the context of such an

nature of a broader attac
attack if the facts of the case indicate that the specific circumstances *“‘surrounding
commission of the alleged acts substantiate the existence of such [discriminatory]

il’ltel’lt 595489

230. The Supreme Court Chamber notes that the Trial Chamber derived this
definition from the jurisprudence of the ad hoc Tribunals. The Trial Chamber
acknowledged that, while persecution was clearly a crime against humanity under
international law following World War II, the elements of the offence had received
limited explicit elaboration by the post-World War II Tribunals or national courts
prior to the ad hoc Tribunals’ jurisprudence in the 1990s.*° As a result, it was up to
the ad hoc Tribunals to “outline the contours of this offence.”*"! Simultaneously,
when adopting the ad hoc Tribunals’ articulation of persecution, the Trial Chamber
endorsed the following statement in the ICTY Trial Judgement in Kordi¢ and Cerkez,

noting that

[n]either international treaty law nor case law provides a comprehensive list
of illegal acts encompassed by the charge of persecution, and persecution as
such is not known in the world’s major criminal justice systems. The Trial
Chamber agrees [...] that the crime of persecution needs careful and
sensitive development in light of the principle of nullum crimen sine lege.*

231. The Supreme Court Chamber agrees that post-World War II international or

national jurisprudence does not explicitly outline the elements of persecution as a

%% Trial Judgement, para. 379.

7 Trial Judgement, para. 379.

88 Trial Judgement, para. 380.

9 Trial J udgement, para. 380, quoting Prosecutor v. Blaskic, IT-95-14-A, “Judgement”, Appeals
Chamber, 29 July 2004, (“Blaskic Appeal Judgement”), para. 164; Krnojelac Appeal Judgement, para.
184.

40 Trjal Judgement, para. 375.

1 Trial J udgement, para. 375 (emphasis added).

492 Trial Judgement, para. 375, citing Prosecutor v. Kordi¢ and Cerkez, 1T-95-14/2-T, “Judgement”,
Trial Chamber, 26 February 2001, (“Kordi¢ and Cerkez Trial Judgement”), para. 192.
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crime against humanity. The Chamber notes that in addition to the Kordi¢ and Cerkez
Trial Judgement, other ICTY jurisprudence has recognised the lack of clearly
articulated elements. *> This is due in part to uncertainty over persecution’s
relationship vis-a-vis other underlying crimes against humanity from the very
beginning of its codification as an international crime. Indeed, during the drafting of
the IMT Charter, the United Nations War Crimes Commission (“UNWCC”) first
defined crimes against humanity as “crimes committed against any person without
regard to nationality, stateless persons included, because of race, nationality, religious
or political belief, irrespective of where they have been committed.”** As such, this
draft definition indicates that initially, all crimes against humanity were understood to

require a special discriminatory intent such that each would constitute persecution.

232. However, in the final draft of the IMT Charter, persecution was distinguished

from other crimes against humanity as follows:

(c) Crimes against humanity: namely, murder, extermination, enslavement,
deportation, and other inhumane acts committed against any civilian
population, before or during the war; or persecutions on political, racial or
religious grounds in execution of or in connection with any crime within the
jurisdiction of the Tribunal, whether or not in violation of the domestic law
of the country where perpetrated.*”

233. Under this text, persecution was clearly separated from other crimes against
humanity by the semi-colon and disjunctive “or”. Moreover, the special approach to
persecution included the nexus requirement to war crimes or crimes against peace in
the Charter. This nexus requirement was subsequently extended to apply to the
entirety of crimes against humanity under the Berlin Protocol of 6 October 1945 with
the replacement of the semi-colon with a comma;"° the IMT’s interpretation of the

IMT Charter;*” and, ultimately, the 1950 Nuremberg Principles.498 However, as one

493 prosecutor v. Tadié¢, 1T-94-1-T, “Judgement”, Tvrial Chamber, 7 May 1997, (“Tadic Trial
Judgement”), para. 694, reaffirmed in Kordi¢ and Cerkez Trial Judgement, para. 192; Prosecutor v.
Blaskic, 1T-95-14-T, “Judgement”, Trial Chamber, 3 March 2000, (“Blaski¢ Trial Judgement”), para.
219.

494 The United Nations War Crimes Commission, History of the United Nations War Crimes
Commission and the Development of the Laws of War, London: His Majesty’s Stationery Office, 1948,
p. 176.

495 IMT Charter, Art. 6(c) (emphasis added).

496 IMT Judgement, Vol. I, p. 11.

T IMT Judgement, Vol. I, p. 254.

%8 1950 Nuremberg Principles, Principle VI(c).
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commentator has noted, “the removal of the semi-colon was never interpreted as
extending the requisite political, racial or religious motive to all forms of crimes
against humanity in conformity with previous drafts.”*”” Rather, after the passage of
the Berlin Protocol, the Legal Committee of the UNWCC concluded that there
remained two types of crimes against humanity, “those of the ‘murder-type’ (murder,
extermination, enslavement, deportation and the like), and those of the ‘persecution

type’ committed on racial political or religious grounds.”500

234. In light of this uncertainty, as well as the lack of clear guidance as to the
substance of the elements of persecution in the post-World War II case law, the
Supreme Court Chamber emphasises that under the principle of legality, the content
of the elements of the crime must be carefully deduced from the reasoning and factual
findings of the post-World War II tribunals. This is required in order to determine
whether, by 1975, they were reasonably foreseeable and accessible to the Accused in
this case. The Supreme Court Chamber recalls that the principle of legality does not
prohibit a Chamber from interpreting or clarifying the law or the contours of the
elements of a crime. > Furthermore, it does not prevent the Chamber from
progressive development of the law.”* However, the principle does not go so far as to
allow a Chamber to create new law or to interpret existing law in such a way as to go

beyond the reasonable bounds of clarification.’”?

235.  As such, the present task before the Supreme Court Chamber is to determine
whether the definition of the elements of persecution as a crime against humanity
adopted by the Trial Chamber from the ad hoc Tribunals’ jurisprudence is correct. In
doing so, the Chamber notes that the ad hoc Tribunals began their determination of
that definition in the 1990s, reaching resolution only after a process of internal
variation in the case law over several years, some 20 years or more after the ECCC’s

temporal jurisdiction. Where the principle of legality is concerned, the Chamber must

49 Ken Roberts, “Striving for Definition: The Law of Persecution from its Origins to the ICTY” in
Hirad Abtahi and Gideon Boas (eds.), The Dynamics of International Criminal Justice, Martinus
Nijhoff Publishers, 2006, p. 263.

3 History of the United Nations War Crimes Commission and the Development of the Laws of War, p.
178.

O Aleksovski Appeal Judgment, paras 126-127.

302 Ojdanic¢ Jurisdiction Appeal Decision (Joint Criminal Enterprise), para. 38.

93 Ojdanié Jurisdiction Appeal Decision (Joint Criminal Enterprise), para. 38.
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consider whether the debate over that definition was with respect to interpreting or
clarifying the contours of the elements of persecution as they existed in law by 1975.
Alternatively, the Chamber must determine whether the elaboration of those elements
is, in effect, new law that did not exist at the time relevant for the ECCC and therefore

violates the principle of legality.

a. The Mens Rea Element

236. First, with respect to the mens rea requirement that there be ‘“deliberate”
perpetration of an act or omission with the specific intent to persecute on racial,
religious or political grounds, the Supreme Court Chamber finds that this element of
persecution is supported by post-World War II jurisprudence. The IMT and NMTs’
factual findings consistently indicated that perpetrators were convicted for knowingly
and wilfully committing the persecutory act or omission, with discriminatory intent,
which was indicated within the context of their knowing and voluntary participation
in the German government’s persecutory plan. % The tribunals inferred that
discriminatory intent not simply from the existence of the plan, but also from specific
circumstances surrounding the commission of the alleged persecutory acts. As noted
below, defendants targeted victims solely because of their membership in a specific
group, often making public statements that were clearly discriminatory in nature when
doing so. The requisite specific intent does not however extend to require that the
perpetrator identify himself with the specific underlying tyrannical motives of a

. . . . 505
regime pursuing a persecutory policy or campaign.

237. Furthermore, as noted previously, under the express language of their charters,
the post-World War II tribunals considered acts or omissions as persecutory in nature

where they were perpetrated against individuals on political, racial or religious

9 IMT Judgement, Vol. I, pp. 282, 287-288, 295-298, 300-307, 328-330, 339-341; Vol. XXII, p. 576;
Justice Case, Vol. III, pp. 1081, 1110-1114, 1144-1156; Ministries Case, Vol. XIV, pp. 555-556, 563-
564, 575-576, 645-646, 678-680.

395 Attorney-General of Israel v. Enigster, District Court of Tel Aviv (1952), International Law
Reports, Vol. 18, (“Enigster Case”), p. 542 (“[A] person who was himself persecuted and confined in
the same camp, can, from the legal point of view be guilty of crimes against humanity if he performs
inhumane acts against his fellow prisoners. In contrast to a war criminal, the perpetrator of a crime
against humanity does not have to be a man who identified himself with the persecuting regime or its
evil intention.”); J and R (1948), Supreme Court in the British Occupied Zone, Entscheidungen des
Obersten Gerichtshofes fur die Britishe Zone —Entescheidungen in Strafsachen, Walter de Gruyter,
1949-51, Vol. I, pp. 167-171 (“This connection [to violence and tyranny] does not need [...] to lie in
support for the tyranny, but may, for example, also consist of the use of the system of violence and

tyranny”).
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grounds.506 Subsequent national prosecutions of former Nazis in Poland, Israel,
France and Croatia for persecution replicated this required discriminatory animus.’"’
On this issue, the Supreme Court Chamber notes that, “[t]he experience of Nazi
Germany [also] demonstrated that crimes against humanity may be committed on
discriminatory grounds other than those enumerated [...], such as physical or mental
disability, age or infirmity, or sexual preference.”””® That said, the Supreme Court
Chamber notes that the ECCC’s jurisdiction is circumscribed by the discriminatory
grounds expressly included under the ECCC Law, namely, “persecutions on political,

racial or religious grounds.”509

238. In addition, the Supreme Court Chamber agrees with the Trial Chamber that
there is no requirement that the specific discriminatory intent apply to all other
underlying crimes against humanity.510 The plain language of Article 5 of the ECCC
Law, as well as the clear separation of persecution from other underlying crimes
against humanity in the drafting history and text of the IMT Charter, Control Council
Law No. 10 and 1950 Nuremberg Principles, confirm this holding. Not only does the
plain meaning of these instruments dictate this result, but it would be “illogical” and
“superfluous” for the drafters to specifically indicate that persecution is carried out
“on political, racial or religious grounds” if indeed that specific intent requirement
were to apply to all underlying crimes against humanity.’'' Interpretation of these
instruments in light of their humanitarian object and purpose further supports this

conclusion. The aim of the drafters was:

to make all crimes against humanity punishable, including those which,
while fulfilling all the conditions required by the notion of such crimes, may
not have been perpetrated on political, racial or religious grounds [...].
[O]ne fails to see why they should have seriously restricted the class of
offences coming within the purview of “crimes against humanity”, thus
leaving outside this class all the possible instances of serious and widespread

% IMT Judgement, Vol. I, pp. 282, 287-288, 295-298, 300-307, 328-330, 339-341; Justice Case, Vol.
I, pp. 1110-1114, 1118, 1144-1156; RuSHA Case, Vol. V, pp. 152-153, 155, 158-162; Ministries
Case, Vol. XIV, pp. 520-522, 526-528, 563-565, 575-576, 600-601, 603-605, 645-646, 675-680.

7 Greiser Case, p. 105; Eichmann Case, p. 278; Barbie Case, p. 139; Kupreskic¢ Trial Judgement, para.
602, citing Artukovi¢ Case, p. 26.

38 prosecutor v. Tadié, IT-94-1-A, “Judgement”, Appeals Chamber, 15 July 1999, (“Tadi¢ Appeal
Judgment”), para. 285.

* ECCC Law, Article 5.

310 Trjal Judgement, para. 379.

S Tadi¢ Appeal Judgement, paras 283-284.
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or systematic crimes against civilians on account only of their lacking a
. .. . 512
discriminatory intent.

239.  Also, in national jurisprudence immediately after World War II, courts found
that crimes against humanity do not necessarily consist of persecutory or
discriminatory actions.’"” Finally, the Supreme Court Chamber notes that the Trial
Chamber’s mens rea for persecution is bolstered by the relatively uncontroversial

adoption of this same formulation of the mens rea in ad hoc Tribunal jurisprudence.”'*

240. Consequently, the Supreme Court Chamber affirms the Trial Chamber’s
articulation of the requisite mens rea for persecution by 1975. Furthermore, having
reviewed the factual findings of the Trial Chamber in this case, the Chamber
concludes that the majority did not err in its application of the requisite mens rea for
persecution to its findings”" in reaching the conclusion that “the Accused shared the
intent motivating CPK policy to eliminate all political enemies as identified by the
Party Centre, and to imprison, torture, execute and otherwise mistreat S-21 detainees

on political grounds”;>'® moreover, he “influenced the definition of the groups

312 Tadi¢ Appeal Judgement, para. 285.

13 See, e. g. In re Ahlbrecht (No. 2) (1949), Dutch Special Court of Cassation, International Law
Reports, Vol. 16, pp. 396-398; Enigster Case, p. 541 (“As to crimes against humanity, we have no
hesitation in rejecting the argument of the defence that any of the acts detailed in the definition of
crime against humanity have to be performed with an intention to persecute the victim on national,
religious or political grounds. It is clear that this condition only applies when the constituent element of
the crime is persecution itself”).

1% See, e.g. Staki¢ Appeal Judgement, paras 327-328; Prosecutor v. Deronjié, IT-02-61-A, “Judgement
on Sentencing Appeal”, Appeals Chamber, 20 July 2005, (“Deronji¢ Appeal Judgement”), para. 109;
Kvocka Appeal Judgement, paras 319-320; Kordié¢ and Cerkez Appeal Judgement, paras 101-102, 110;
Blaskic Appeal Judgement, para. 131; Krnojelac Appeal Judgement, para. 185; Prosecutor v.
Vasiljevi¢, IT-98-32-A, “Judgement”, Appeals Chamber, 25 February 2004, (“Vasiljevi¢ Appeal
Judgement”), para. 113; Nahimana v. Prosecutor, ICTR-99-52-A, “Judgement”, Appeals Chamber, 28
November 2007, (“Nahimana Appeal Judgement”), para. 985; Prosecutor v. Nyiramasuhuko et al.,
ICTR-98-42-T, “Judgement and Sentence”, Trial Chamber, 24 June 2011, (“Nyiramasuhuko Trial
Judgement”), para. 6096; Bagosora Trial Judgement and Sentence, para. 2208; Prosecutor v. Bikindi,
ICTR-01-72-T, “Judgement”, Trial Chamber, 2 December 2008, (“Bikindi Trial Judgement”), para.
391. The Supreme Court Chamber notes that two Trial Chambers in the ICTY and one Trial Chamber
in the ICTR also found that the mens rea for persecution requires evidence that the deprivation of rights
must “have as its aim the removal of those persons from the society in which they live alongside the
perpetrators, or eventually even from humanity itself.” Kupreskic¢ Trial Judgement, para. 634. See also
Kordié¢ and Cerkez Trial Judgement, para. 214; Prosecutor v. Ruggiu, ICTR-97-32-I, “Judgement and
Sentence”, Trial Chamber, 1 June 2000, (“Ruggiu Trial Judgement”), para. 22. However, other ICTY
and ICTR Trial Chambers and Appeals Chambers did not adopt this requirement. Furthermore, the
Supreme Court Chamber finds that while this became the ultimate goal of the Nazi plan of persecution
of the Jews in particular, post-World War II tribunals did not seem to require evidence of this for each
and every defendant vis-a-vis the specific persecutory acts for which they were convicted.

315 Trjal Judgement, paras 391-396.

316 Trial Judgement, para. 392.
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subjected to them [i.e., “discriminatory CPK policies”].”517 This Chamber agrees that
the “overwhelming inference” that is to be drawn from the Accused’s conscious,
willing and zealous implementation of the discriminatory CPK policy against its
enemies, of which he was aware, demonstrates that the “Accused possessed the
specific intent required for the offence of persecution.”'® The specific motive out of
which he engaged in the persecution, that is, whether he internalised the goals of the
CPK behind the persecutory policy or only wanted to prove himself as a loyal and
efficient member of the Party,”" is immaterial for finding that he possessed the

requisite specific intent.

b. The Actus Reus Element

241. Second, regarding the actus reus element of persecution as a crime against
humanity, the Supreme Court Chamber observes that the content of this element in
post-World War II jurisprudence is less clear. This is evidenced not only by the text
and reasoning of that jurisprudence, but also by the gradual and controversial debate
within the forum of the ad hoc Tribunals over several years. Therefore, in light of the
principle of legality, this Chamber must carefully consider whether the Accused in
this case could have reasonably foreseen by 1975 the articulation of the actus reus
adopted by the Trial Chamber, which only became settled law in the ad hoc Tribunals
by 2003.7%° As noted above, when expounding on the actus reus of persecution, the
Trial Chamber determined that it constitutes an act or omission: 1) “which denies or
infringes upon a fundamental right laid down in international customary or treaty

law”’; and 2) “discriminates in fact.”>!

i.  AnAct or Omission that Denies or Infringes Upon a Fundamental Right under
Customary International Law or Treaty Law

242. Turning to the first prong of this element, which defines the universe of acts or
omissions that could constitute persecution, the Supreme Court Chamber recalls that

the IMT described the persecutory acts of the Nazi regime as follows:

17 Trial Judgement, para. 395.

318 Trjal Judgement, para. 396.

319 Trial Judgement, Dissenting Opinion of Judge Silvia Cartwright, para. 399.

320 1n 2003, after several years of varying interpretations of the definition of persecution between the
Trial Chambers, the ICTY Appeals Chamber definitively established the definition of persecution in
the Krnojelac Appeal Judgment, para. 185.

32! Trial Judgement, para. 376.
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The persecution of the Jews at the hands of the Nazi Government [...] is a
record of consistent and systematic inhumanity on the greatest scale.’

With the seizure of power, the persecution of the Jews was intensified. A
series of discriminatory laws were passed, which limited the offices and
professions permitted to Jews; and restrictions were placed on their family
life and their rights of citizenship. By the autumn of 1938, the Nazi policy
towards the Jews had reached the stage where it was directed towards the
complete exclusion of Jews from German life. Pogroms were organized,
which included the burning and demolishing of synagogues, the looting of
Jewish businesses, and the arrest of prominent Jewish businessmen. A
collective fine of one billion marks was imposed on the Jews, the seizure of
Jewish assets was authorized, and the movement of Jews was restricted by
regulations to certain specified districts and hours. The creation of ghettos
was carried out on an extensive scale, and by an order of the Security Police,
Jews ggre compelled to wear a yellow star to be worn on the breast and
back.

The Nazi persecution of Jews in Germany before the war, severe and
repressive as it was, cannot compare, however, with the policy pursued
during the war in the occupied territories. Originally the policy was similar
to that which had been in force inside Germany. Jews were required to
register, were forced to live in ghettos, to wear the yellow star, and were
used as slave laborers. In the summer of 1941, however, plans were made
for the “final solution” of the Jewish question in all of Europe. This “final
solution” meant the extermination of the Jews [...].”**

243. The IMT noted that the Nazis employed different atrocious methods, including
medical experimentation, to exterminate the Jews. For example, in the concentration
camps, Jews fit for work were used as slave labourers, while Jews not fit for work
were destroyed in gas chambers. 523 Many Jews also died from disease and

526 “Beating, starvation, torture, and killing were general” in the camps;5 27

starvation.
the clothes, money and valuables of the inmates were salvaged, and even the hair of
the Jewish female inmates and the ashes of Jews who died were taken for economic
use.”®® The Tribunal also noted that special missions were sent to occupied countries
to organize massive deportation of Jews for “liquidation.”529 Adolf Eichmann, who

was in charge of this programme, estimated that as a result of the anti-Jewish policy, a

22 IMT Judgement, Vol. XXII, p. 491.
32 IMT Judgement, Vol. XXII, p. 492.
2 IMT Judgement, Vol. XXII, p. 493 (emphasis added).
323 IMT Judgement, Vol. XXII, p. 495.
326 IMT Judgement, Vol. XXII, p. 495.
27 IMT Judgement, Vol. XXII, p. 495.
28 IMT Judgement, Vol. XXII, p. 496.
329 IMT Judgement, Vol. XXII, p. 496.
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total of six million Jews were killed, four million of whom “were killed in the

extermination institutions.””>°

244. This corpus of facts, along with information about other persecutions,
underlay convictions of multiple defendants for persecution as a crime against
humanity for discriminatory acts that amounted to violations of individual rights.
These violations were progressively more serious in nature ranging from abrogation
of civil, political, economic and social rights to deportation to slave labour to

extermination.

245. The Supreme Court Chamber observes that in several instances, the IMT
found that Nazi officials committed persecution through acts such as economic
discrimination, which were not crimes against humanity in their own right. However,
these acts were committed in the context of a broader persecutory State policy or plan
and in the furtherance of other acts that do constitute crimes against humanity such as

deportation, enslavement and ultimately extermination.

246. For example, Defendant Goéring discussed with Nazi Economic Minister
Walther Funk the banning of Jews from all business activities as part of the solution
to the Jewish problem.”' Defendant Funk himself “participated in the early Nazi
program of economic discrimination against the Jews” and “proposed a decree
providing for the banning of Jews from all business activities.”>>> In a public speech
he declared “that the elimination of the Jews from economic life followed logically

their elimination from political life.”*

In addition, Defendant Goring fined the Jews
one billion marks collectively as part of the ultimate goal of bringing “about a
complete solution of the Jewish question.”534 Similarly, the “rabidly anti-Semitic”
Defendant Frick was convicted in part for having “drafted, signed, and administered
many laws designed to eliminate Jews from German life and economy,”53 > which

“paved the way for the ‘final solution.””>*® He was also found responsible for

339 IMT Judgement, Vol. XXII, p. 496.
331 IMT Judgement, Vol. XXII, p. 551.
32 IMT Judgement, Vol. XXII, p. 551.
33 IMT Judgement, Vol. XXII, p. 551.
33 IMT Judgement, Vol. XXII, pp. 492, 527.
335 IMT Judgement, Vol. XXII, p. 545.
36 IMT Judgement, Vol. XXII, p. 546.
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prohibiting Jews from following various professions and for confiscating their
property.537 The IMT further found that as Reich Commissioner of The Netherlands,

Defendant Seyss-Inquart issued a series of decrees to persecute the Jews, including

”

“imposing economic discriminations against the Jews”, “requiring their registration”,

“compelling them to reside in ghettos and to wear the star of David.”>*®

247. Subsequent trials of German war criminals under the Control Council Law No.
10 before the NMTs recognised a similarly broad interpretation of persecutory acts,
which covered numerous different acts beyond other crimes against humanity,
including civil, political and socio-economic forms of persecution that were often
imposed as part of a broader plan of total annihilation of a race.” For example, in the

Ministries Case, the Tribunal found that:

[t]he persecution of Jews went on steadily from step to step and finally to
death in foul form. The Jews of Germany were first deprived of the rights of
citizenship. They were then deprived of the right to teach, to practice
professions, to obtain education, to engage in business enterprises; they were
forbidden to marry except among themselves and those of their own
religion; they were subject to arrest and confinement in concentration
camps, to beatings, mutilation and torture; their property was confiscated;
they were herded into ghettos; they were forced to emigrate and to buy leave
to do so; they were deported to the East, where they were worked to
exhaustion and death; they became slave laborers; and finally over six
million were murdered.’*’

248.  Furthermore, the NMT found that the “judicial persecution” that formed the
core of the Ministries Case sufficed to convict Defendant Hans Lammers of crimes

against humanity, reasoning that:

[i]t was by means of this corruption of the courts of justice that Jews and
other enemies and opponents of national socialism were deprived of the
ordinary and commonly recognized rights to fair trial and received
sentences, including that of death, shockingly disproportionate to the
offenses committed.”'

3T IMT Judgement, Vol. XXII, pp. 545-546.

38 IMT Judgement, Vol. XXII, p. 576.

5% See, e.g. Justice Case, Vol. III, p. 1063; RuSHA Case, Vol. V, p. 152; Heller, The Nuremberg
Military Tribunals and the Origins of International Criminal Law, pp. 245-249.

30 Ministries Case, Vol. XIV, p. 471.

S Ministries Case, Vol. XIV, p- 604.
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249. Similarly, the Supreme Court Chamber recalls that in the Justice Case,
German judges were convicted of persecution of Poles and Jews as a crime against
humanity under charges of discriminatory application of the law.>** The Tribunal first
examined the national plan or programme for racial persecution.543 The Tribunal
noted that, “[flundamentally, the program was one for the actual extermination of
Jews and Poles, either by means of killing or by confinement in concentration
camps.” >* In the meantime, the Tribunal noted that “lesser forms of racial
persecution” systematically practiced by governmental authority also constituted an
integral part of the general policy or plroglramme.545 These forms included: exclusion
of Jews from the legal profession; prohibition of intermarriage between Jews and
persons of German blood; severe punishment for sexual intercourse between Jews and
German nationals; exclusion of Jews from public office, “from educational
institutions, and from many business enterprises”; and confiscation of the property of

Jews.”*® With regard to the enforcement and application of the discriminatory laws

against the Jews, the Tribunal noted that:

[t]he law against Poles and Jews [...] was rigorously enforced. Poles and
Jews convicted of specific crimes were subjected to different types of
punishment from that imposed upon Germans who had committed the same
crimes. Their rights as defendants in court were severely circumscribed.
Courts were empowered to impose death sentences on Poles and Jews even
where such punishment was not prescribed by law, if the evidence showed
“particularly objectionable motives.” And, finally, the police were given
carte blanche to punish all “criminal” acts committed by Jews without any
employment of the judicial process.”"’

250. In other instances, the IMT convicted Defendants for persecutory acts that did
constitute other underlying crimes against humanity, such as murder, extermination
and deportation. For example, Defendant Von Ribbentrop “played an important part

7% He ordered the German

in Hitler’s ‘final solution’ of the Jewish question.
diplomatic representatives to “Axis satellites to hasten the deportation of Jews to the

East.”>* Similarly, with respect to Defendant Rosenberg, the Tribunal found that:

2 Justice Case, Vol. III, p. 1063.
3 Justice Case, Vol. III, p. 1063.
3 Justice Case, Vol. III, p. 1063.
35 Justice Case, Vol. 111, p- 1063.
346 Justice Case, Vol. III, pp. 1063-1064.
7 Justice Case, Vol. III, p. 1064.
M IMT Judgement, Vol. I, p. 287.
SMT Judgement, Vol. I, p. 287.
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[h]is subordinates engaged in mass killings of Jews, and his civil
administrators in the East considered that cleansing the Eastern Occupied
Territories of Jews was necessary. In December 1941, he made the
suggegggion to Hitler that in a case of shooting 100 hostages, Jews only be
used.™

251. Likewise, Defendant Bormann was “extremely active in the persecution of the
Jews,” and advocated the use of “ruthless force” to secure “the permanent elimination
of Jews.””' His persecutory acts included participating in mass deportation of the
Jewish people from Vienna.”” Defendant Frank, the German Governor-General of
Poland, was found guilty for “the persecution of the Jews [which] was immediately
begun” when he assumed control of Poland.” In its Judgement, the IMT noted that
Frank’s persecution depleted the Jewish population of Poland from between two and a
half million to three and a half million when he assumed office, to 100,000 by the
beginning of 1944.%* The IMT also found that he economically exploited the Poles to
such an extent that they starved and ‘“epidemics were Widespread.”555 The Tribunal
similarly found that Defendant Seyss-Inquart “advocated the persecution of the

99 556

Jews and as Reich Commissioner of the Netherlands, he enabled the “mass

deportation of almost 120,000 of Holland’s 140,000 Jews to Auschwitz and the ‘final

. 557
solution.””

252. Trials before the NMTs likewise recognised persecutory acts to encompass
other crimes against humanity, such as murder, extermination and enslavement. In the
Justice Case, Defendant Rothaug was convicted for, among other things, adjudicating
a case in which the Defendant was condemned and executed merely because he was
Jewish.”™® Similarly, in the Ministries Case, the IMT found that Defendant Richard
Walther Darré knew of the plans to “unlawfully deprive Jews and Poles of their land

9559

and reduce them to serfdom™ " as well as relegate them to slave labour, and was a

2% IMT Judgement, Vol. I, pp. 295-296.

> IMT Judgement, Vol. XXII, p. 586.

32 IMT Judgement, Vol. XXII, p. 586.

33 IMT Judgement, Vol. XXII, pp. 542-543.
3% IMT Judgement, Vol. XXII, p. 543.

335 IMT Judgement, Vol. XXII, p. 542.

% IMT Judgement, Vol. XXII, p. 575.

37T IMT Judgement, Vol. XXII, p. 576.

538 Justice Case, Vol. III, p. 1155.

359 Ministries Case, Vol. XIV, p- 563.
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conscious and willing participant in the plans by assuming a leading position in the
agencies carrying out these plans.560 Meanwhile, Defendant Otto Dietrich was found
guilty for participating in persecution of the Jews by approving of press directives

calling for their annihilation.”®’

253. The Supreme Court Chamber considers that this breadth of treatment of the
actus reus of persecution as a crime against humanity is particularly noteworthy in
two respects. First, the post-World War 1II jurisprudence speaks to the wide variety of
underlying acts that could constitute persecution as a crime against humanity.562
These include other international crimes, such as other underlying crimes against
humanity,563 or war crimes”** already found in the IMT Charter and Control Council
Law No. 10. They also include acts not expressly listed in those instruments, as long

as they meet the other requirements under the definition of persecution.

254. Second, the other acts not found in the instruments constituted a broad range

of breaches of individual rights including rights to property, a fair trial, equal

30 Ministries Case, Vol. XIV, pp. 563-564.

1 Ministries Case, Vol. XIV, pp. 575-576.

2 Heller, The Nuremberg Military Tribunals and the Origins of International Criminal Law, pp. 245-

249.

%3 See, e. g. reasoning on this issue in the Kupreskic Trial Judgement, para. 594:
[w]ith regard to the question of whether persecution can include acts laid out in the
other subheadings of Article 5, and particularly the crimes of murder and deportation,
the Trial Chamber notes that there are numerous examples of convictions for the
crime of persecution arising from the Second World War. The IMT in its findings on
persecution included several of the crimes that now would fall under other
subheadings of Article 5. These acts included mass murder of the Jews by the
Einsatzgruppen and the SD, and the extermination, beatings, torture and killings
which were widespread in the concentration camps. Similarly, the judgements
delivered pursuant to Control Council Law No. 10 included crimes such as murder,
extermination, enslavement, deportation, imprisonment and torture in their findings
on the persecution of Jews and other groups during the Nazi era. Thus the Military
Tribunals sitting at Nuremberg found that persecution could include those crimes that
would be covered by the other subheadings of Article 5 of the Statute.

%64 See, e.g. the analysis on this point in the Tadi¢ Trial Judgement, paras 700-701:
[a]s pointed out by a United States Military Tribunal in the Justice case, the definition
of crimes against humanity in Control Council Law No. 10 prohibited “not only war
crimes, but also acts not included in the preceding definition of war crimes”. The
commentary to this case states that “it is clear that war crimes may also constitute
crimes against humanity; the same offences may amount to both types of crime.” This
is also the approach followed by the Niirnberg Tribunal. Indictment Number 1
contained charges of both war crimes and crimes against humanity and included the
statement that “[t]he prosecution will rely upon the facts pleaded under Count Three
[war crimes] as also constituting Crimes Against Humanity.”[...] Similar statements
occur in other cases tried on the basis of Control Council Law No. 10, for example,
the Trial of Otto Ohlendorf and Others (“Einsatzgruppen case”) and the Pohl case”
(emphasis added; citations omitted).
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protection of the law, citizenship, work, education, marriage, privacy and freedom of
movement. That said, “not every denial of a human right [...] constitute[d] a crime

- . 3565
against humanity”

under post-World War II jurisprudence. Rather, as laid out in the
Flick Case, and later reiterated in the 1.G. Farben Case, the doctrine of ejusdem
generis was used to interpret the charters of the tribunals to set “clearly defined limits
on the types of acts which qualify as persecution.” ®® This doctrine requires that, at a
minimum, acts of persecution as a crime against humanity must be equal in gravity or
severity to other enumerated crimes against humanity.’®’ As reasoned in the Flick

Case with respect to taking of Jewish industrial property:

Not even under a proper construction of the section of [Control Council]
Law No. 10 relating to crimes against humanity, do the facts [compulsory
taking of Jewish industrial property] warrant conviction. The “atrocities and
offenses” listed therein, “murder, extermination,” etc., are all offenses
against the person. Property is not mentioned. Under the doctrine of ejusdem
generis the catch-all words “other persecutions” must be deemed to include
only such as affect the life and liberty of the oppressed peoples. Compulsory
taking of industrial property, however reprehensible, is not in that
category.”®®

255. Consequently, the Kupreski¢ Trial Chamber held that the only conclusion that
may be drawn from this use of the doctrine of ejusdem generis is that “only gross or
blatant denials of fundamental human rights” affecting individual life and liberty may
be deemed to rise to the level of gravity or severity of other enumerated crimes

against humanity.5 %

256. The Supreme Court Chamber notes that the post-World War II tribunals never
considered persecutory acts in isolation. Rather, the tribunals considered them in the
context of furthering a larger persecutory campaign, the ultimate goal and end result
of which was the gross violation of fundamental rights, often constituting other
underlying crimes against humanity. The tribunals assessed the acts as part of a chain
of events, as a series of acts the consequences of which were extremely grave.
Similarly, the tribunals analysed them in connection with other serious violations of

human rights for the role they played in being the means by which violation of

35 Kupreskié Trial Judgement, para. 618.

566 Kupreskic Trial Judgement, para. 618 (emphasis removed).

367 Kupreskic Trial Judgement, para. 619.

%8 Flick Case, p. 1215. See also I.G. Farben Case, pp. 1129-1130.
%9 Kupreskic Trial Judgement, para. 620 (emphasis removed).
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fundamental rights was made possible. Furthermore, the tribunals did not consider
persecutory acts individually, but rather examined them as a whole in conjunction

with one another, looking at their cumulative effect on an entire population.

257. In sum, the Supreme Court Chamber generally agrees with the Trial Chamber
that the first prong of the acrus reus of persecution is that it constitutes an act or
omission that denies or infringes upon a fundamental right laid down in customary
international law or treaty. That said, the Supreme Court Chamber emphasises that
under post-World War II precedent, the crux of the analysis lies not in determining
whether a specific persecutory act or omission ifself breaches a human right that is
fundamental in nature. Rather, it lies in determining whether or not the persecutory
acts or omissions, when considered cumulatively and in context, result in a gross or
blatant breach of fundamental rights such that it is equal in gravity or severity to other

underlying crimes against humanity. Indeed:

it is the context of the individual acts and the necessity that the acts, as well
as the violations occasioned by them be examined collectively that
determines the gravity of the acts as a whole, and that it is this gravity which
determines whether or not the rights violated are therefore “fundamental” for
the purposes of the crime of persecution.””

258. Of course, as evidenced by the post-World War II jurisprudence referenced
previously, although persecution often constitutes a series of acts, a single act or
omission may be grave or serious enough to be persecution where it results in the
gross or blatant denial of a fundamental human right under treaty or customary
international law.>"! Similarly, acts or omissions that constitute other international
crimes, particularly other underlying crimes against humanity, may also constitute

. 572
persecution.

259. To reiterate, in analysing the gravity or severity of the conduct, other factors
that must be considered include whether the act or omission was committed in the

context of, or as part of a chain of events in a larger persecutory campaign the

570 prosecutor v. Brdanin, 1T-99-36-T, “Judgement”, Trial Chamber, 1 September 2005, (“Brdanin
Trial Judgement”), fn. 2585.

M Kordié and Cerkez Appeal Judgement, para. 102, quoting Prosecutor v. Blaskié, IT-95-14-A,
“Judgement”, Appeals Chamber, 29 July 2004, (“Blaski¢ Appeal Judgement”), para. 135, quoting
Vasiljevi¢ Appeal Judgement, para. 113.

572 Trial Judgement, para. 378.
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ultimate goal and end result of which was extremely grave, resulting in gross violation
of fundamental rights, often other underlying crimes against humanity. In addition, it
is important to note the cumulative effect of the persecutory act or omission when
committed in conjunction with other similar acts or omissions. Finally, it must be
considered that whether an act or omission rises to the level of persecution is not only
“a function of its apparent cruelty, but of the discriminatory effect the act seeks to

373 against a targeted group. In other words,

encourage within the general populace
the fact that an act or omission is targeted at a particular individual merely because of

that individual’s membership in a particular group intensifies its gravity or severity.

260. The Supreme Court Chamber observes that in the ad hoc Tribunals’
jurisprudence, Chambers consistently have held that the crime of persecution may

consist of other underlying crimes against humanity,574 crimes listed elsewhere in the

5

Tribunals’ statutes,>”> or other acts not found in those statutes.’’® They also

573 Fausto Pocar, “Persecution as a Crime Under International Criminal Law,” Journal of National
Security Law & Policy, Vol. 2 (2008), p. 360 (paraphrasing Blaski¢ Trial Judgement, para. 227).

TSee, e.g. Prosecutor v. Brdanin, IT-99-36-A, “Judgement”, Appeal Chamber, 3 April 2007,
(“Brdanin Appeal Judgement™), para. 296; Kordi¢ and Cerkez Appeal Judgement, para. 106; Blaski¢
Appeal Judgement, para. 143; Krnojelac Appeal Judgement, para. 219; Prosecutor v. Perisi¢, IT-04-81-
T, “Judgement”, Trial Chamber, 6 September 2011, (“Perisi¢ Trial Judgement”), para. 119; Prosecutor
v. Gotovina et al., IT-06-90-T, “Judgement”, Trial Chamber, 15 April 2011, (“Gotovina Trial
Judgement”), para. 1803; Prosecutor v. Pordevi¢, IT-05-87/1-T, “Judgement”, Trial Chamber, 23
February 2011, (“Dordevi¢ Trial Judgement”), para. 1757; Prosecutor v. Popovié¢, IT-05-88-T,
“Judgement”, Trial Chamber, 10 June 2010, (“Popovic¢ Trial Judgement”), para. 966; Prosecutor v.
Lukic¢ and Lukic, IT-98-32/1-T, “Judgement”, Trial Chamber, 20 July 2009, (“Luki¢ and Luki¢ Trial
Judgement”), para. 993; Prosecutor v. Milutinovic et al, IT-05-87-T, “Judgement”, Trial Chamber, 26
February 2009, (“Milutinovi¢ Trial Judgement”), paras 178-179; Prosecutor v. Marti¢, IT-95-11-T,
“Judgement”, Trial Chamber, 12 June 2007, (“Marti¢ Trial Judgement”), para. 115; Prosecutor v.
Krajisnik, IT-00-39-T, “Judgement”, Trial Chamber, 27 September 2006, (“Krajisnik Trial
Judgement”), para. 735; Blagojevic¢ and Jokic Trial Judgement, para. 580; Prosecutor v. Simic et al.,
IT-95-9-T, “Judgement”, Trial Chamber, 17 October 2003, (“Simic¢ Trial Judgement”), para. 48; Stakic¢
Trial Judgement, para. 735; Prosecutor v. Naletili¢ and Martinovié, IT-98-34-T, “Judgement”, Trial
Chamber, 31 March 2003, (“Naletili¢ and Martinovi¢ Trial Judgement”), para. 635; Prosecutor v.
Vasiljevié, IT-98-32-T, “Judgement”, Trial Chamber, 29 November 2009, (“Vasiljevi¢ Trial
Judgement”), para. 246; Krnojelac Trial Judgement, para. 433; Prosecutor v. Kvocka et al., IT-98-30/1-
T, “Judgement”, Trial Chamber, 2 November 2001, (“Kvocka Trial Judgement”), paras 185-186;
Kupreski¢ Trial Judgement, paras 594, 600, 604-605, 615, 617; Nyiramasuhuko Trial Judgement, paras
6098-6099. But see Tadi¢ Trial Judgement, para. 702 (in which the Chamber found that it was the
intent of the Security Council for the ICTY Statute to be interpreted such that acts that were crimes
against humanity under other sections of Article 5 would not be included in the consideration of
persecution as a crime against humanity). This finding was held to be in error by the Tadi¢ Appeals
Chamber and has not been followed in subsequent ICTY jurisprudence. Tadi¢ Appeal Judgement, paras
281, 305.

375 See, e.g. Brdanin Appeal Judgement, para. 296; Kronjelac Appeal Judgement, para. 219; Perisi¢
Trial Judgement, para. 119; Gotovina Trial Judgement, para. 1803; Pordevic¢ Trial Judgement, para.
1757; Popovi¢ Trial Judgement, para. 966; Luki¢ and Lukic¢ Trial Judgement, para. 993; Milutinovi¢
Trial Judgement, para. 179; Marti¢ Trial Judgement, para. 115; Krajisnik Trial Judgement, para. 735;
Simi¢ Trial Judgement, para. 48; Staki¢ Trial Judgement, para. 735; Naletili¢c and Martinovi¢ Trial
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consistently have found that these acts need to be equal in severity and gravity to
other underlying crimes against humanity.577 Where they have differed somewhat is
with respect to what sort of conduct rises to the requisite level of gravity and severity.
A few of the ICTY Chambers have found that only other international crimes should
fit into this category of conduct.”’® Meanwhile, the Staki¢ Trial Chamber held that
conduct resulting in the breach of any human right under treaty or customary
international law may constitute persecution.579 Still another Chamber, the Krnojelac
Trial Chamber, determined that there is no separate requirement of a gross or blatant
denial of a fundamental human right; rather, what is important is for a persecutory act
or omission to rise to the requisite level of gravity or seriousness as other crimes
against humanity. % However, that Chamber then concluded that only ‘“gross or

blatant denial of fundamental human rights” would meet the gravity test.”!

Judgement, para. 635; Vasiljevi¢ Trial Judgement, para. 246; Krnojelac Trial Judgement, para. 433;
Kvocka Trial Judgement, paras 185-186; Kordi¢ and Cerkez Trial Judgement, para. 198; Kupreski¢
Trial Judgement, para. 617; Tadi¢ Trial Judgement, paras 699-700, 702; Prosecutor v. Serugendo,
ICTR-2005-84-1, “Judgement and Sentence”, Trial Chamber, 12 June 2006, (“Serugendo Trial
Judgement”), paras 4, 9, 30, 83.

376 See, e. g. Brdanin Appeal Judgement, para. 296; Kvocka Appeal Judgment, paras 321-323;
Kupreski¢ Trial Judgement, paras 581, 614-615, 617; Tadi¢ Trial Judgement, paras 703-710; Kordi¢
and Cerkez Trial Judgement, paras 193-194; Krnojelac Trial Judgement, para. 433; Vasiljevi¢ Trial
Judgement, para. 246; Naletili¢c and Martinovi¢ Trial Judgement, para. 635; Stakic Trial Judgement,
para. 735; Simic¢ Trial Judgement, para. 48; Krajisnik Trial Judgement, para. 735; Marti¢ Trial
Judgement, para. 115; Milutinovi¢ Trial Judgement, para. 179; Luki¢ and Luki¢ Trial Judgement, para.
993; Popovi¢ Trial Judgement, para. 966; Pordevi¢ Trial Judgement, para. 1757; Gotovina Trial
Judgement, para. 1803; Perisi¢ Trial Judgement, para. 119; Bikindi Trial Judgement, para. 392.

577 See, e. g. Brdanin Appeal Judgement, para. 296; Prosecutor v. Simic et al., IT-95-9-A, “Judgement”,
Appeals Chamber, 28 November 2006, (“Simi¢ Appeals Judgment”), para. 177; Prosecutor v. Naletili¢
and Martinovic, IT-98-34-A, “Judgement”, Appeals Chamber, 3 May 2006, (“Naletili¢c and Martinovi¢
Appeal Judgement”), para. 574; Kordié and Cerkez Appeal Judgement, paras 102, 105; Blaski¢ Appeal
Judgement, para. 135; Kvocka Appeal Judgement, paras 321-325; Krnojelac Appeal Judgement, para.
221; Perisic¢ Trial Judgement, para. 119; Gotovina Trial Judgement, para. 1803; Dordevic¢ Trial
Judgement, para. 1757; Popovi¢ Trial Judgement, para. 966; Luki¢ and Luki¢ Trial Judgement, para.
993; Milutinovi¢ Trial Judgement, paras 178-179; Marti¢ Trial Judgement, para. 116; Krajisnik Trial
Judgement, para. 735; Blagojevi¢ and Jokic¢ Trial Judgement, para. 580; Simi¢ Trial Judgement, para.
48; Staki¢ Trial Judgement, para. 736; Vasiljevi¢ Trial Judgement, para. 247; Krnojelac Trial
Judgement, para. 434; Kupreskic¢ Trial Judgement, para. 619; Nahimana Appeal Judgement, para. 987;
Ruggiu Trial Judgement, para. 21; Prosecutor v. Nahimana et al., ICTR-99-52-T, “Judgement”, Trial
Chamber, 3 December 2003, (“Nahimana Trial Judgement”), para. 1072; Bikindi Trial Judgement,
paras 392-394; Nyiramasuhuko Trial Judgement, para. 6096.

8 Kordié and Cerkez Appeal Judgement, para. 103; Blaski¢ Appeal Judgement, para. 200; Kordi¢ and
Cerkez Trial Judgement, paras 192, 209-210.

379 Stakié¢ Trial Judgement, para. 773.

580 Krnojelac Trial Judgement, para. 434, fn. 1303.

8! Krnojelac Trial Judgement, para. 434.
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261. While it is now settled that persecutory acts need not be international crimes®?

but simply must result in breaches of fundamental human rights under treaty or
customary international law in order to rise to the requisite level of gravity and

.. 583
severity,

the Supreme Court Chamber finds that the debate among a handful of
chambers in the ad hoc Tribunals preceding this result does not violate the principle
of legality in this case. As noted above, by 1975, it was clear under post-World War II
case law that persecution may consist of “other acts” outside of the Tribunals’
charters in addition to other underlying crimes against humanity or war crimes as long
as under the doctrine of ejusdem generis the conduct rose to the level of gravity and
severity of other underlying crimes against humanity, resulting in breaches to
fundamental human rights. This principle, first applied after World War Il in the Flick
Case, prevents the category of persecutory acts under the ECCC Law from being too
broad or vague. It also sets specific limits on the types of acts that may qualify as
persecution. The debate in the ad hoc Tribunals has merely been about interpretation
of this well-established gravity and severity test as Chambers have sought to define

the contours of the category of persecutory acts under the complex facts of their

specific cases.

262. In conclusion, the Supreme Court Chamber affirms the first prong of the Trial
Chamber’s definition of the actus reus of persecution as a crime against humanity in
light of these clarifications. Furthermore, in finding that this part of the actus reus was
fulfilled under the facts of this case because the underlying acts of persecution for

which the Accused was found responsible are themselves discrete crimes against

82 See, e.g. Nahimana Appeal Judgement, para. 985; Brdanin Appeal Judgement, para. 296; Kvocka

Appeal Judgement, paras 323, 325; Naletili¢ and Martinovi¢ Appeal Judgement, para. 574.

%3 Simi¢ Appeal Judgement, para. 177; Staki¢ Appeal Judgement, para. 327; Deronji¢ Appeal
Judgement, para. 109; Kvocka Appeal Judgement, paras 320-321; Vasiljevi¢ Appeal Judgement, para.
113; Krnojelac Appeal Judgement, paras 185, 221; Perisi¢ Trial Judgement, paras 118-119; Gotovina
Trial Judgement, paras 1802-1803; Pordevic¢ Trial Judgement, paras 1755, 1757; Popovié Trial
Judgement, paras 964, 966; Luki¢ and Luki¢ Trial Judgement, paras 992-993; Milutinovi¢ Trial
Judgement, paras 175, 178-179; Bikindi Trial Judgement, paras 391, 393, 435; Marti¢ Trial Judgement,
paras 113, 116; Krajisnik Trial Judgement, paras 734-735; Blagojevi¢ and Joki¢ Trial Judgement, paras
579-580; Brdanin Trial Judgement, paras 992, 995; Simi¢ Trial Judgement, paras 47-48; Staki¢ Trial
Judgement, paras 732-733, 736; Naletili¢ and Martinovic¢ Trial Judgement, paras 634-635; Vasiljevi¢
Trial Judgement, paras 244, 247; Krnojelac Trial Judgement, paras 431, 433; Kvocka Trial Judgement,
paras 184-185; Kupreski¢ Trial Judgement, paras 616, 619-621, 627; Nahimana Appeal Judgement,
paras 985-987; Nyiramasuhuko Trial Judgement, para. 6096; Bagosora Trial Judgement and Sentence,
para. 2208; Serugendo Trial Judgement, para. 10; Nahimana Trial Judgement, para. 1072; Ruggiu Trial
Judgement, paras 21-22.

KAING Guek Eav alias Duch, Appeal Judgement (Public), 3 February 2012 121/350



001/18-07-2007-ECCC/SC
Doc No. F28

humanity,584 and therefore are clearly acts of significant gravity which result in the

violation of fundamental rights, the Trial Chamber did not err.”®

ii. An Act or Omission that Discriminates in Fact

263. Turning to the second prong of the Trial Chamber’s definition of the actus
reus, namely, that the persecutory act or omission must “discriminate in fact” such
that there are actual discriminatory consequences, the Supreme Court Chamber finds
that the factual findings in post-World War II jurisprudence, as surveyed in part
above, support such a requirement. The Chamber is unable to identify any case before
the IMT or NMTs in which defendants were convicted for persecution on the basis of
the existence of specific discriminatory intent alone. These tribunals always pointed to
acts by the defendants that were clearly aimed at individuals who were members of a
targeted group, resulting in the intended discrimination. As noted by one
commentator, citing by way of example to the Ministries Case, persecution was used
to describe discriminatory acts or the “treatment suffered by the Jews and other

groups specifically targeted by the Nazis.””%

264. In line with this precedent, the requirement of discrimination in fact was
articulated by the Trial Chamber in the ICTY’s very first case, the Tadi¢ case,5 87 and
was explicitly noted or applied by Trial Chambers in subsequent cases,” until the
Kvocka Trial Chamber distinctly rejected this aspect of the actus reus in contrast to
earlier jurisprudence.’® The Kvocka holding was due to the reality that the ICTY
Statute does not explicitly state whether an act committed on political, racial or
religious grounds must actually result in discrimination against an individual of a
targeted group. The Trial Chamber reasoned that under the ICTY Statute,

“discriminatory grounds form the requisite criteria, not membership in a particular

8 The underlying acts of persecution for which the Accused was found responsible are murder,
extermination, enslavement, imprisonment, torture, and other inhumane acts as crimes against
humanity.

85 Trial Judgement, paras 280, 381, 677.

38 Roberts, “Striving for Definition: The Law of Persecution from Its Origins to the ICTY”, pp. 264,
266 (emphasis added).

% Tadi¢ Trial Judgement, para. 715.

88 See, e.g. Prosecutor v. Krsti¢, IT-98-33-T, “Judgement”, Trial Chamber, 2 August 2001, (“Krsti¢
Trial Judgement™), paras 534-535; Kordi¢ and Cerkez Trial Judgement, para. 195; Kupreski¢ Trial
Judgement, para. 621.

%8 Kvocéka Trial Judgement, para. 195.
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group,” implying that “discriminatory grounds” applies to the mens rea alone and not

590
the actus reus.

265. The Krnojelac Trial Chamber responded by finding that such an approach to
statutory interpretation would result in individuals being convicted for persecution
where no one was actually persecuted and that “the relevant discriminatory intent
necessarily assumes that the victim is a member of a political, racial or religious
group.”*! Indeed, often, discriminatory intent is proved in part on the basis of the
victim belonging to a particular group. Furthermore, the Trial Chamber reasoned that
the Kvocka Trial Chamber approach, by only requiring discriminatory intent and not a
discriminatory act, blurs the clear distinction between persecution and other crimes
against humanity first established in the IMT Charter. In addition, it is not in line with
the object and purpose of persecution as a crime against humanity, which is
specifically to protect “members of political, racial and religious groups from

discrimination on the basis of belonging to one of these groups.”592

266. Subsequent to the Krnojelac Trial Judgement’s rejection of the Kvocka Trial
Chamber’s approach, the Krnojelac Appeals Chamber affirmed the requirement that
the actus reus for persecution requires discrimination in fact,”> and ICTY and ICTR

jurisprudence has followed this holding since.””*

267.  On the basis of the foregoing, the Supreme Court Chamber concludes that by
1975, “discrimination in fact” or the required demonstration of actual discriminatory

consequences was indeed a required part of the actus reus of persecution as

% Kvoéka Trial Judgement, para. 197.

! Krnojelac Trial Judgement, para. 432, fn. 1294. See also Blaskic¢ Trial Judgement, para. 235.

%2 Krnojelac Trial Judgement, para. 432, fn. 1293. See also Blaski¢ Trial Judgement, para. 235
(stating that “the perpetrator of acts of persecution does not initially target the individual but rather
membership in a specific racial, religious or political group”).

393 Krnojelac Appeal Judgement, para. 185.

% See, e.g. Simi¢ Appeal Judgement, para. 177; Staki¢ Appeal Judgement, para. 327; Deronji¢ Appeal
Judgement, para. 109; Kvocka Appeal Judgement, para. 320; Kordi¢ and Cerkez Appeal Judgement,
paras 101-102; Blaski¢ Appeal Judgement, paras 131, 135; Vasiljevi¢ Appeal Judgement, para. 113;
Perisic Trial Judgement, para. 118; Gotovina Trial Judgement, para. 1802; Dordevi¢ Trial Judgement,
paras 1755, 1758; Popovi¢ Trial Judgement, para. 964; Luki¢ and Luki¢ Trial Judgement, paras 992-
993; Milutinovi¢ Trial Judgement, paras 175, 177; Marti¢ Trial Judgement, paras 113, 117; Krajisnik
Trial Judgement, para. 734; Blagojevi¢ and Jokic¢ Trial Judgement, para. 579; Naletili¢ and Martinovic¢
Trial Judgement, para. 636; Nahimana Appeal Judgement, para. 985; Bikindi Trial Judgement, paras
391, 435; Bagosora Trial Judgement and Sentence, para. 2208; Nyiramasuhuko Trial Judgement, para.
6096.
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highlighted by the Trial Chamber in this case. Not only do the factual findings for the
convictions reached for persecution in the post-World War 1II jurisprudence support
this holding, but so does the largely consistent ad hoc Tribunals’ jurisprudence
subsequent to the ECCC’s temporal jurisdiction. While one ICTY Trial Chamber
clearly departed from such a requirement, it was overruled by the Appeals Chamber
as the final arbiter of the law. Thus, the Supreme Court Chamber does not find that
this instance of disagreement calls into question its holding under the principle of

legality.

268. In addition, the Chamber notes that this conclusion is in line with the 1948
Genocide Convention’s definition of genocide, which belongs to the same genus as
persecution in the sense that perpetrators of genocide target their victims on the basis
of group membership.595 Under that definition, the actus reus of genocide must in fact
target a member or members of a group.596 “While it is clear that the necessary intent
for genocide is more extreme than that required for persecution [with specific intent to
destroy a group], it is not at all clear why genocide would necessitate a result

corresponding to the [discriminatory intent], while persecution would not.”*’

269. Finally, the Supreme Court Chamber acknowledges that ad hoc Tribunal
jurisprudence has lacked some internal cohesion with respect to interpretation and
application of the “discriminatory in fact” requirement as opposed to its existence in

law. Some debate has centred around whether there can be discrimination in fact

%% Kupreskic Trial Judgement, para. 636 (stating that “[b]oth persecution and genocide are crimes
perpetrated against persons that belong to a particular group and who are targeted because of such
belonging”); Prosecutor v. Jelisi¢, IT-95-10-T, “Judgement”, Trial Chamber, 14 December 1999,
(“Jelisic¢ Trial Chamber”), para. 68 (finding that “genocide is closely related to the crime of
persecution” because the perpetrator “also chooses his victims because they belong to a specific human
group”).
%6 1948 Genocide Convention, Art. I, which stipulates that:

Genocide means any of the following acts committed with the intent to destroy, in

whole or in part, a national, ethnical, racial or religious group as such:

(a) killing members of the group;

(b) causing serious bodily or mental harm to members of the group;

(c) deliberately inflicting on the group conditions of life calculated to bring about its

physical destruction in whole or in part;

(d) imposing measures unintended to prevent births within the group;

(e) forcibly transferring children of the group to another group.
%7 Roberts, “Striving for Definition: The Law of Persecution from its Origins to the ICTY”, p. 275.
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when the perpetrator is objectively mistaken as to the victim’s membership in the

targeted group.5 %

270. Again, the Supreme Court Chamber does not consider this debate to call into
question its affirmation of the “discrimination in fact” requirement within the actus
reus of persecution by 1975 under the principle of legality. The incoherence in the ad
hoc Tribunals’ jurisprudence does not challenge that discrimination in fact is legally
required; rather, it calls into question what circumstances actually constitute
discrimination in fact. As such, the debate has been with respect to clarifying the
substance and contours of this established requirement in the face of applying it to the

factual circumstances of a given case.

271. Consequently, the Supreme Court Chamber finds that the Trial Chamber did
not err when it adopted the discrimination in fact requirement under the actus reus for

persecution.

272.  Furthermore, with respect to the interpretation of the discrimination in fact
requirement, this Chamber agrees with the Trial Chamber that an act or omission is
discriminatory in fact where “a victim is targeted because of the victim’s membership
in a group defined by the perpetrator on specific grounds, namely on political, racial

- . 55599
or religious basis.”

With regard to political grounds specifically, the perpetrator
may define the targeted victims based on a subjective assessment as to what group or
groups pose a political threat or danger. The group or groups persecuted on political
grounds may include various categories of persons, such as: officials and political
activists; persons of certain opinions, convictions and beliefs; persons of certain

ethnicity or nationality; or persons representing certain social strata (“intelligentsia”,

% See, e.g. Krnojelac Trial Judgement, para. 432, fn. 1293 (contending that if the perpetrator
mistakenly identifies a victim as part of the targeted group “to argue that this amounts nonetheless to
persecution if done with a discriminatory intent needlessly extends the protection afforded by that
crime to a person who is not a member of the listed group requiring protection in that instance”). But
see Krnojelac Appeal Judgement, para. 185; Milutinovi¢ Trial Judgement, para. 177; Marti¢ Trial
Judgement, paras 117-118; Blagojevi¢ and Joki¢ Trial Judgement, paras 579, 583; Brdanin Trial
Judgement, para. 993; Staki¢ Trial Judgement, paras 733-734; Simi¢ Trial Judgement, para. 49;
Naletili¢c and Martinovi¢ Trial Judgement, para. 636, fn. 1572 (noting that the perpetrator defines the
targeted group and “[i]f a certain person is defined by the perpetrator as belonging to the targeted
group, this definition thus becomes ‘discriminatory in fact’ for the victim as it may not be rebutted,
even if such classification may be incorrect under objective criteria”); Kvocka Trial Judgement, para.
195.

%9 Trial Judgement, para. 377 (emphasis added).
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clergy, or bourgeoisie, for example). Furthermore, the targeted political group or
groups may be defined broadly by a perpetrator such that they are characterised in
negative terms and include close affiliates or sympathisers as well as suspects.®” In
practice, acts against suspects, sympathizers and affiliates also have an impact on the
primary targets of the persecution, adding to their overall oppression and isolation. As
such, specific acts or omissions of the perpetrator committed against the suspects,
sympathizers or affiliates remain acts or omissions committed against the targeted

group or groups as whole.

273.  Accordingly, the Supreme Court Chamber finds that the Trial Chamber did not
err in finding under the discrimination in fact requirement that the targeted political
groups in this case encapsulated “all real or perceived political opponents [to the
CPK], including their close relatives or affiliates” as defined by the Party Centre.®”!
The Supreme Court Chamber stresses, however, that under the facts of the case, the
more accurate description of the targeted groups is “all political enemies as defined by
the Party Centre,”*" including their close relatives or affiliates; that is, emphasising
that the CPK was focused not only on actual political activity or political convictions

of the targeted group, but on its own designation of certain classes of persons who it

considered to pose a political threat.®”

274. In addition, the Supreme Court Chamber emphasizes that the requirement of
discrimination in fact is connected to the requirement that the victim actually belong
to a sufficiently discernible political, racial or religious group. This latter requirement
is articulated in the jurisprudence that accepts the “discrimination in fact” approach

and in the doctrine.®® It has also been expressly included in the ICC Statute, which

600 Gimié Trial Judgement, para. 49, fn. 89; Staki¢ Trial Judgement, paras 733-734; Naletili¢ and

Martinovi¢ Trial Judgement, para. 636; Krnojelac Trial Judgement, para. 50; Kvocka Trial Judgement,
para. 195, affirmed in Kvocka Appeal Judgement, para. 363; Justice Case, Vol. VI, p. 81, fn. 1.

501 Trjal J udgement, para. 390 (emphasis added).

%92 Trial Judgement, paras 382-388.

593 Groups so defined encompassed the following classes of persons: officials and soldiers of the
previous regime; intellectuals; students; diplomatic staff; foreigners, in particular, Vietnamese
nationals; Buddhist monks; religious and other minorities; city dwellers. Trial Judgement, paras 383,
386-388.

894 Krnojelac Trial Judgement, para. 432, fn. 1294 (“the relevant persecutory intent necessarily assumes
that the victim is a member of a political, racial or religious group”); Blaski¢ Trial Judgement, para.
235 ( “the perpetrator of acts of persecution does not initially target the individual but rather
membership in a specific racial, religious or political group”). See also M. Cherif Bassiouni, Crimes
against Humanity in International Criminal Law, 2™ ed., p. 327 (proposing that victims are targeted
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defines persecution as an act that is perpetrated against a person belonging to an

“identifiable group or collectivity.”%"

275. Therefore, the Supreme Court Chamber does not agree with the Trial
Chamber’s statement, in reliance on the Naletili¢ and Martinovi¢ Trial Judgement,
that, where “the perception of the perpetrator provides the basis of the discrimination
in question, the [discriminatory] consequences are real for the victim even if the
perpetrator’s classification may be incorrect under objective criteria.”®”® The Supreme
Court accepts this statement only in so far as it means that it is the perpetrator that
determines the criteria for targeting on political grounds. This Chamber rejects,
however, the Trial Chamber’s holding to the extent that it allows for persecutory
intent alone to suffice for establishing the crime of persecution regardless of whether

the victim is actually a member of a discernible targeted group.

276. Consequently, the Supreme Court holds that, consistent with the requirement
that the persecutory act must discriminate in fact, and that “a victim is targeted
because of the victim’s membership in a group defined by the perpetrator on specific

607 the requisite persecutory

grounds, namely on political, racial or religious basis,
consequences must occur for the group, in that denying the individual victim’s
fundamental right has an impact on the discrimination of the group as a whole.
Conversely, where the act or omission undertaken with persecutory intent is
committed against an individual who does not belong to the targeted group, the
consequences of the act “are real for the victim” in the sense of the denial of the

fundamental right, but not discriminatory in fact as is required for persecution.608

Thus, this Chamber agrees with the position taken on this point by the ICTY Trial

because of beliefs, views or membership in a given identifiable group or a category singled out by the
perpetrator); Gerhard Werle, Principles of International Criminal Law, 1* ed., TMC Asser Press, 2005,
p. 254 (“The material element requires the persecution of an identifiable group or community”).

%3 ICC Statute, Art. 7(1)(h) (emphasis added). See also ICC Elements of Crime, Art. 7(1)(h), Element
2.

896 Trjal Judgement, para. 317, citing Naletili¢ and Martinovi¢ Trial Judgement, para. 636, fn. 1572.

897 Trjal Judgement, para. 377.

598 Such acts discriminate, in a general sense, in as much as any crime or attack discriminates against
those who have been subjected to it vis-a-vis those who are not.
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Chamber in the Krnojelac Trial Judgement, 699 whose logic this Chamber finds

persuasive over ICTY jurisprudence to the contrary.610

277. In sum, for the occurrence of persecution, it is necessary that the act or
omission discriminates in fact and discriminates against a discernible group defined
pursuant to given criteria. Conversely, there is no discrimination in fact where: 1)
there is a mistake of fact by the perpetrator as to whether a victim actually belongs to

1

the defined target group;®' or 2) the perpetrator targets victims irrespective of

whether they fall under the discriminatory criterion, in other words, where the

targeting is indiscriminate ®'

c¢. Conclusion

278. In conclusion, the Supreme Court Chamber finds that the Trial Chamber’s
articulation of the definition of persecution as a crime against humanity by 1975
under customary international law was not in error. That said, this Chamber finds that
the Trial Chamber erred, in part, in its interpretation of the discrimination in fact

requirement under the actus reus element of persecution.

3. Foreseeability and Accessibility of Persecution as a Crime
Against Humanity

279. Having affirmed the Trial Chamber’s definition of persecution as a crime
against humanity under customary international law for the period of 1975-1979, the
Supreme Court Chamber further assesses whether, as required by the principle of
legality, persecution on political grounds as a criminal offense was sufficiently
foreseeable to the Accused, and whether the law providing for the content of

persecution was sufficiently accessible to the Accused at the relevant time.

609 Krnojelac Trial Judgement, para. 432, fn. 1293. See also Roberts, “Striving for Definition: The Law
of Persecution from its Origins to the ICTY”, pp. 272-274 (criticising the opposite approach by
pointing out that where only “mistaken” victims were harmed, there is no ground to convict for
persecution).

819 Eootnote 597 above.

11 The SCC agrees here with the ICTY in the Krnojelac Trial Judgement, para. 432, fn. 1293. See also
Roberts, “Striving for Definition: The Law of Persecution from its Origins to the ICTY”, pp. 272-274
(criticising the opposite approach by pointing out that where only “mistaken” victims were harmed,
there is no ground to convict for persecution and further discussing the lack of ICTY jurisdiction over
an “attempted persecution”).

612 Such as, to a certain extent, in the present case, as discussed in the section that follows.
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280. The Supreme Court Chamber notes that in light of the convictions reached in
post-World War II jurisprudence at the IMT and NMT trials as well as before national
courts prior to 1975, individual criminal responsibility for persecution on political
grounds as a crime against humanity was clearly established under customary
international law at the time of the Accused’s criminal conduct. In addition,

persecution on political grounds was codified in the IMT Charter, "’ IMTFE

614 615

Charter,”'* Control Council Law No. 10, and 1950 Nuremberg Principles.®'® Thus,
it was sufficiently foreseeable to the Accused, as a member of Cambodia’s governing
authority, that he could be prosecuted for his persecutory acts or omissions from
1975-1979. Furthermore, the Chamber notes that although the Trial Chamber adopted
the definition of persecution from the ad hoc Tribunals’ jurisprudence, the elements
of persecution as affirmed and clarified above were deduced from the reasoning and
factual findings of the post-World War II tribunals that were part of customary
international law applicable to Cambodia in 1975.°"7 Therefore, the law defining the
crime of persecution was sufficiently accessible to the Accused at the time of the

alleged crimes.

4. The Trial Chamber’s Factual Findings on Persecution of S-
21 Detainees

281. Finally, the Supreme Court Chamber turns to consider whether the Trial
Chamber erred in its conclusion that every individual detained at S-21 was targeted on
political grounds and therefore was a victim of persecution.618 The Trial Chamber
found that over the course of the CPK regime, different groups of individuals were
targeted as designated political enemies and detained at S-21 under various criteria.
Individuals were targeted because they were: former LON Nol officials and soldiers;
suspected of having or did have contact with foreigners or alliances with foreign
powers; intellectuals, students, and diplomatic staff who were recalled to Cambodia;

combatants and cadres of DK and CPK who had certain suspicious backgrounds or

13 IMT Charter, Art. 6(c).

14 IMTFE Charter, Art. 5(c).

615 Control Council Law No. 10, Art. II(1)(c).

616 1950 Nuremberg Principles, Principle VI(c).

817 See generally Heller, The Nuremberg Military Tribunals and the Origins of International Criminal
Law, pp. 387-388.

%18 Trial Judgement, para. 389.
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relationships with other perceived Party enemies; foreigners; Buddhist monks;

¥ or city dwellers.**

members of Cambodian ethnic or religious minorities;6
282. However, the Trial Chamber also found that the victims included S-21 staff
deemed to be sabotaging the Party after being implicated in confessions or making
mistakes while working, or were individuals failing to demonstrate sufficient
enthusiastic support for the CPK. By the end of the regime, “[t]he process of

99621

elimination of Party enemies turned into paranoia™ " as “the Party Centre began to

perceive enemies everywhere and became more concerned about internal rather than

external enemies.”®?

Individuals were identified and found guilty “simply by virtue
of having been accused.”®” Based on these facts, the Supreme Court Chamber
considers that as long as political enemies were defined pursuant to a policy
employing some kind of general criteria, while other members of the population
enjoyed a degree of freedom, there are grounds to find persecution on political

grounds.

283. As the revolution wore on, however, individuals were indiscriminately
apprehended, mistreated and eliminated without any attempt at rational or coherent
justification on political grounds, in actions that were no longer persecution but
constituted a reign of terror where no discernible criteria applied in targeting the
victims. As found unanimously by the Trial Chamber, the Accused knew that not all
those held at S-21 were in fact enemies of the Party, but that they were in any event
detained, interrogated and executed.®** He used all possible means, including torture,
to strive assiduously to implement CPK ideology and continuously provided his
superiors with the names of all persons whom he well understood would then
inevitably be considered as traitors and political enemies. ° It follows that the
Accused, in his criminal activity, consciously mistreated persons who did not fall
under any persecutory category and did so, not in order to discriminate against

political enemies, but to demonstrate his loyalty and efficiency to the Party. Absent

19 Trial Judgement, paras 383, 385-388.

620 Trjal J udgement, para. 105 (noting “emphasis on ‘new’ people from the cities”).
62! Trial Judgement, para. 388.

622 Trja] Judgement, para. 384.

523 Trjal Judgement, para. 388.

624 Trial Judgement, paras 394, 398.

625 Trjal Judgement, paras 394, 398.
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any general criteria for targeting these victims, atrocities committed against them
neither discriminate in fact nor originate from a discriminatory, persecutory intent.
With respect to acts against these persons, the Supreme Court Chamber considers that
the Trial Chamber committed an error of law by qualifying them as persecution on

political grounds.

284. Therefore, on the basis of the foregoing, the Chamber strikes the Trial
Chamber’s conviction of the Accused for persecution as a crime against humanity
with respect to an unspecified number of individuals who had been detained,
interrogated, enslaved and executed at S-21, not on political grounds, but as a result of
indiscriminate targeting by the Accused. The Chamber therefore orders that
convictions shall be entered for the other crimes against humanity perpetrated against
them for which the Trial Chamber found the Accused responsible, namely,

extermination, enslavement, imprisonment, torture and other inhumane acts.

F. Cumulative Convictions

285. Having established the definitions of persecution, torture, and enslavement as
distinct crimes against humanity under customary international law during the
ECCC’s temporal jurisdiction, the Supreme Court Chamber now turns to address the
argument under Ground 2 of the Co-Prosecutors’ Appeal that the Trial Chamber
committed an error of law by failing to cumulatively convict the Accused for all of
the crimes against humanity for which he was ultimately found responsible.®*® As
noted previously, the Trial Chamber found the Accused individually criminally
responsible for the following offences as crimes against humanity under Article 5 of
the ECCC Law: “murder, extermination, enslavement, imprisonment, torture
(including one instance of rape), persecution on political grounds, and other inhumane
acts.” ®’ However, when looking to the ICTY Celebi¢i test and subsequent
jurisprudence of the ad hoc Tribunals applying that test, the Trial Chamber concluded
that it could only convict the Accused for persecution on political grounds as the more

628

specific crime, " thereby subsuming extermination (subsuming murder under the

626 Co-Prosecutors’ Appeal, para. 132.
827 Trjal Judgement, para. 559.
%28 Trial Judgement, paras 560-561, 563-564.
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~ “r. 629 . . . . .
Celebici test), ~” enslavement, imprisonment, torture (including one instance of rape),

and other inhumane acts as crimes against humanity.630

286. The Supreme Court Chamber notes that this part of the Co-Prosecutors’
Appeal implicates concursus delictorum, the law concerning concurrence or the
adjudication of multiple offences against one accused with respect to the same set of
factual circumstances.®' Concursus delictorum “involve[s] either the coincidence of
several nominally distinct offences or of several units of factual behaviour or both.”**
Under this ground of appeal, the specific issue before this Chamber is to identify the
rule for determining concurrence of offences and the appropriate result where the
same factual conduct fulfils the legal definition of more than one statutory offence
under the ECCC law. Establishing the applicable rules on this issue is especially
important in light of the ECCC’s subject matter jurisdiction over the international
crimes of war crimes, crimes against humanity, and genocide which, “[d]espite their
differences in origin [...] have grown ever closer and much criminal conduct would
[...] satisfy the requirements of more than one of them.”®® As such, this Chamber

must determine, as a preliminary matter, whether the Trial Chamber erred in looking

to the Celebici test for resolving this issue.

629 The Supreme Court Chamber notes that in paragraph 132 of the Co-Prosecutors’ Appeal, the Co-
Prosecutors state that the Trial Chamber should have cumulatively convicted the Accused for murder
as a crime against humanity with the other charged crimes against humanity. Furthermore, at
paragraphs 134, 138-142, the Co-Prosecutors argue that murder and persecution have materially
distinct elements such that cumulative convictions for both would be appropriate. In the Trial
Judgement, the Trial Chamber ultimately found the Accused responsible for murder as subsumed under
extermination as a crime against humanity, which was subsumed by persecution. Trial Judgement,
paras 566, 568. However, the Co-Prosecutors do not challenge or present arguments with respect to
that specific holding by the Trial Chamber in their Appeal, as they do with respect to the Trial
Chamber’s inclusion of rape within torture as a crime against humanity. Co-Prosecutors’ Appeal, paras
192-200. Furthermore, in their request for relief, they ask that the Supreme Court Chamber
cumulatively convict the Accused for extermination (subsuming murder) with the other charged crimes
against humanity. Co-Prosecutors’ Appeal, para. 216. Thus, looking to the Co-Prosecutors’ Appeal as a
whole, the Supreme Court Chamber does not consider that the issue of whether murder as a crime
against humanity was appropriately subsumed by the Trial Chamber under exterminations as a crime
against humanity has been properly raised before it. Nevertheless, the Supreme Court Chamber will
examine the issue ex proprio motu when reviewing the Trial Chamber’s application of the Celebici test.
Co-Prosecutors’ Appeal, paras 132, 134, 216.

639 Trial Judgement, para. 568.

31 Carl-Friedrich Stuckenberg, “Multiplicity of Offences: Concursus Delictorum”, in Horst Fischer,
Claus Kref3 and Sascha Rolf Liider (eds.), International and National Prosecution of Crimes Under
International Law, BWV, 2004, p. 559.

832 Stuckenberg, “Multiplicity of Offences: Concursus Delictorum”, p. 563.

33 Guénaél Mettraux, International Crimes and the Ad Hoc Tribunals, Oxford University Press, 2006,
p- 315. For example, the act of killing another human being may, in the right circumstances, constitute:
genocide; murder or extermination as crimes against humanity; or wilful killing as a grave breach of
the 1949 Geneva Conventions. ECCC Law, Arts 3 new-6.
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1. The Celebici Test

287. The ICTY Appeals Chamber in the Prosecutor v. Delali¢ et al. Appeal

Judgement first established the Celebici test as follows:

[M]ultiple criminal convictions entered under different statutory provisions
but based on the same conduct are permissible only if each statutory
provision involved has a materially distinct element not contained in the
other. An element is materially distinct from another if it requires proof of a
fact not required by the other.

Where this test is not met, the Chamber must decide in relation to which
offence it will enter a conviction. This should be done on the basis of the
principle that the conviction under the more specific provision should be
upheld. Thus, if a set of facts is regulated by two provisions, one of which
contains an additional materially distinct element, then a conviction should
be entered only under that provision.***

288. Pursuant to this test, where the same factual conduct meets the definitions of
multiple statutory offences, a Trial Chamber may enter cumulative convictions with
respect to those offences. It may only do so, however, where the crimes are
considered sufficiently distinct or possess “a materially distinct element” not found in
the other. On the other hand, where two crimes do not each have materially distinct
elements, the crime with the materially distinct element as the more specific crime
subsumes the other and only one conviction is entered. This determination involves
comparing legal elements of the relevant statutory provisions; the specific facts of the
case play no role.”” Under the jurisprudence of the ad hoc tribunals, the Celebici test
has been applied first with respect to the chapeau elements of international crimes
and, where the same conduct fulfils the definition of statutory offences intra-article,
“the test is also applied to the actus reus and mens rea for the underlying offences

charged within that one statutory plrovision.”63 6

289. The Supreme Court Chamber observes that, although the ECCC Law or

Internal Rules do not expressly address concursus delictorum, the ECCC Law does

834 prosecutor v. Delalié, Mucié, Delic and Lando (“Celebiéi”), IT-96-21-A, “Judgement”, Appeals
Chamber, 20 February 2001, (“Celebiéi Appeal Judgement™), paras 412-413.

35 Kordi¢ and Cerkez Appeal Judgement, para. 1040. As a matter of law, cumulative convictions are
mandatory. As stated by the ICTY Appeals Chamber, “[w]hen the evidence supports convictions under
multiple counts for the same underlying acts, the test as set forth in Celebici [...] does not permit the
Trial Chamber discretion to enter one or more of the appropriate convictions, unless the two crimes do
not possess materially distinct elements.” Staki¢ Appeal Judgement, para. 358.

636 Mettraux, International Crimes and the Ad Hoc Tribunals, p- 318.
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instruct the Trial Chamber as to the applicable law that it must follow, both
substantive®’ and procedural.®*® The Supreme Court Chamber agrees that the law
regulating adjudication of a multiplicity of offences for the same conduct is an issue
of substantive criminal law, “situated in the border zone between the general part of
criminal law and sentencing rules” with procedural ramifications.®* As such, because
the only crimes at issue within this part of the Co-Prosecutors’ Appeal are
international crimes, it was appropriate for the Trial Chamber to look to rules found in

international law rather than in the Cambodian Penal Code.

290. This pronouncement, however, does not entirely dispose of the matter. The
question still arises whether the Trial Chamber was correct in resorting to rules
established in ad hoc jurisprudence as opposed to primary sources of international
law. In this regard, the Supreme Court Chamber finds that there is no treaty or
customary international law specifically addressing concursus delictorum for
international crimes. The IMT and NMTs convicted a number of defendants for war
crimes and crimes against humanity on the basis of the same conduct without
discussion of the question of concurrence,640 and were concerned with adherence to
the required nexus of crimes against humanity to other crimes under the IMT Charter
or Council Control Law No. 10 rather than articulating a doctrinal basis for entering

cumulative convictions.®*' Furthermore, when looking to general principles of law

%7 ECCC Law, Arts 2 new-8 (stipulating that for domestic crimes, the applicable law is the Cambodian
1956 Penal Code, while for international crimes it is international treaty and custom).

38 ECCC Law, Art. 33 new (providing that the Trial Chamber shall look first to Cambodian procedural
law in force but, if it does not deal with a particular matter, is unclear with regard to interpretation or
application, or is inconsistent with international standards, then guidance may be sought from
international procedural rules).

639 Stuckenberg, “Multiplicity of Offences: Concursus Delictorum”, p. 559. This law may have
procedural ramifications on, for example, the form of the indictment and charging practice by the
Prosecution or on the scope of ne bis in idem. Cf. Kupreski¢ Trial Judgement, para. 670.

49 IMT Judgement, Vol. I, pp. 281-282, 287-298, 300-301, 305-307, 320-322, 324-325, 327-330, 331-
336; Justice Case, Vol. III, pp. 1087, 1107, 1118, 1128, 1132, 1134, 1142, 1170; Vol. VI, 74-76; Pohl
Case, Vol. V, pp. 962, 992, 997, 999, 1001, 1010, 1015, 1023, 1031, 1034-1035, 1039-1040, 1042,
1047, 1051, 1056, 1059.

! According to Henri Donnedieu de Vabres, the French Judge on the IMT, this approach allowed the
Judges to remain in keeping with the spirit and the letter of the principle of nullum crimen, nulla poena
sine lege. “In accordance with Article 6 of the Statute, the tribunal did not exclude the notion of
‘crimes against humanity’”, he wrote, “but it is instructive to explain the effort it made to minimize its
consequences. [...] As for the wartime period, the Tribunal gathered ‘war crimes’ and ‘crimes against
humanity’ under the same heading for most of the accused, thus side-stepping a problematic distinction
and, practically merging, the crimes against humanity into the ‘war crimes’ category.” Henri
Donnedieu de Vabres, “The Nuremberg Trial and the Modern Principles of International Criminal
Law”, in Guénaél Mettraux (ed.), Perspectives on the Nuremberg Trial, Oxford University Press, 2008,
p. 241.
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common to all major national legal systems, while there is fairly uniform practice

with respect to recognizing concurrence of multiple offences for the same conduct so

642

long as they are sufficiently distinct under a nation’s law, "~ there are “divergent and

often seemingly incompatible conceptualizations found in national legal orders™™® as
to the legal consequences of that concurrence.®** This is true both with respect to

. .. . . 645 .
entry of multiple convictions for crimes and to sentencing,”~ due in part to concerns

%42 Civil law countries tend to do so under the concept of “ideal concurrence”. See, e.g. 1956 Penal

Code of Cambodia, Art. 14(2)(1) (“There is no multiplicity of offences where the same facts fall under
multiple legal descriptions in such way that the same act could be punishable multiple times”); Oliveira
v. Switzerland, ECtHR, Chamber Judgement, (84/1997/868/1080), 30 July 1998, para. 26:

That is a typical example of a single act constituting various offences (concours idéal

d’infractions). The characteristic feature of this notion is that a single criminal act is

split up into two separate offences, in this case the failure to control the vehicle and

the negligent causing of physical injury. In such cases, the greater penalty will

usually absorb the lesser one. There is nothing in that situation which infringes

Article 4 of Protocol No. 7 since that provision prohibits people being tried twice for

the same offence whereas in cases concerning a single act constituting various

offences (concours idéal d’infractions) one criminal act constitutes two separate

offences.
See also the survey of national systems in Kupreski¢ Trial Judgement, paras 662, 685; Stuckenberg,
“Multiplicity of Offences: Concursus Delictorum”, pp. 596-597. Similarly, several common law
countries do so under the concept of bilateral specialty, in other words, where the legal definition of
offences each contains an element not found in the other. See e.g. in the United States, Blockburger v.
U.S., United States Supreme Court (1932), 284 U.S. 299, 304 (“[W]here the same act or transaction
constitutes a violation of two distinct statutory provisions, the test to be applied to determine whether
there are two offenses or only one, is whether each provision requires proof of a fact which the other
does not”); in Canada, R. v. Prince, Supreme Court of Canada, [1986] 2 S.C.R. 480, para. 32 (The rule
in Kienapple will be applicable to bar multiple convictions only “if there is no additional and
distinguishing element that goes to guilt contained in the [additional] offence”); in New Zealand, R v.
Moore, Court of Appeal, Wellington, [1974] 1 NZLR 417, 1973 NZLR LEXIS 751, p. 18 (“[W]hether
the offence in respect of which the accused has been convicted or acquitted, as the case may be, on the
first charge, is the same, or practically or in substance the same, as that with which he is subsequently
charged”); in Australia, R. v. Lucy Dudko, Supreme Court of New South Wales Court of Criminal
Appeal, [2002] NSWCCA 336, paras 109, 113 (allowing double convictions for multiple crimes
stemming from the same act, when additionally the “gist or gravamen” of each charged crime was
distinct). See also Kupreski¢ Trial Judgement, paras 680-682; Stuckenberg, “Multiplicity of Offences:
Concursus Delictorum”, pp. 597-598.
63 Stuckenberg, “Multiplicity of Offences: Concursus Delictorum”, p. 563.
% Kupreskic Trial Judgement, para. 717; Stuckenberg, “Multiplicity of Offences: Concursus
Delictorum”, pp. 596-598.
%43 See, e.g. Japanese Penal Code, Art. 54(1) (“When a single act constitutes two or more separate
crimes, or when an act as the means or results of a crime constitutes another crime, the greatest among
the punishments prescribed for such crimes shall be imposed”); Swiss Criminal Code, Art. 49 (“If the
offender, by committing one or more offences, has fulfilled the requirements for two or more penalties
of the same form, the court shall impose the sentence for the most serious offence at an appropriately
increased level”); Criminal Code of the Republic of Hungary, Section 85(1)-(3) (“In case of cumulation
of crime [...], one punishment shall be inflicted. The principal punishment shall be inflicted taking for
[its] basis the gravest from among the items of punishment of the crimes being in cumulation of crimes.
If, in respect of multiple count of charges, the imposition of imprisonment for a specific term is
prescribed by law in respect of at least two of such criminal acts, the upper limit of applicable
punishment [...] shall be increased by one-half, but may not reach the total duration of the maximum
sentences established for such criminal acts”); Criminal Code of the Kingdom of Belgium, Art. 62 (“In
the event of concurrence of felonies the most severe penalty shall be imposed as a single punishment.
This penalty may yet be increased by five years over the maximum”); Criminal Code of the Federal
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regarding ne bis in idem.®* Consequently, even though it has been proposed that
treatment of the problem of multiple offences in common law and civil law
jurisdictions differs less in outcome than in form,**’ it may not be said that a general
principle of law exists on concurrence of multiple, distinct offences for the same

648
conduct.

291. Given this lack of guidance from treaty, custom or general principles of law,
the Supreme Court Chamber turns to examine the appropriateness of the Trial
Chamber’s reliance on the ICTY Celebici test. The Chamber notes that there has been

criticism of the test because it “permits cumulative convictions based on the same

Republic of Germany, Section 52(1)-(2) (“If the same act violates more than one law or the same law
more than once, only one sentence shall be imposed. If more than one law has been violated the
sentence shall be determined according to the law that provides for the most severe sentence. The
sentence may not be more lenient than the other applicable laws permit”); Republic of Zambia Penal
Code Act, Ch. VI, Sec. 36 (stating that where one act constitutes several crimes or where several acts
are done in execution of one criminal purpose, the person shall be punished for each act so charged as a
separate crime and the court shall upon conviction award a separate punishment for each act. If the
court orders imprisonment, the order may be for concurrent or consecutive terms of imprisonment. If
the terms of imprisonment ordered are consecutive, the total of the terms so ordered shall not exceed
the maximum term of imprisonment allowed by law in respect of that conviction for which the law
allows the longest term); United States Sentencing Commission’s Guidelines Manual of 2011, Chapter
3, Part D (“Multiple Counts”) (stating that where an individual is convicted of two or more crimes with
regard to a single conduct or transaction, the court shall group closely related offences and apply the
penalty provided for the group with the highest offense level and increasing that offense level by the
amount indicated in the provided table. According to the commentary, “ordinarily the court will have
latitude to impose added punishment by sentencing toward the upper end of the range authorized for
the most serious offense”); Crimes Act 1961 of New Zealand, Sec. 10(3) (“Where an act or omission
constitutes an offence under two or more provisions of this Act or of any other Act, the offender may
be prosecuted and punished under any one of those provisions”) (emphasis added). See also survey of
national approaches found in Celebiéi Appeal Judgement, paras 406-409; Kupreski¢ Trial Judgement,
paras 714-716; Stuckenberg, “Multiplicity of Offences: Concursus Delictorum”, pp. 596-599.

646 See, e.g. in the United Kingdom, R. v. Thomas, [1950] 1 K.B. 26, p. 31 (“It is not the law that a
person shall not be liable to be punished twice for the same act; it has never been so stated in any case,
and the Interpretation Act itself does not say so. What s. 33 [of the Interpretation Act] says is: ‘No
person shall be liable to be punished twice for the ‘same offence’’”); in New Zealand, Crimes Act
1961, Sec. 10(3) and (4) (“Where an act or omission constitutes an offence under 2 or more provisions
of this Act or of any other Act, the offender may be prosecuted and punished under any one of those
provisions”, however, “[n]o one shall be liable, whether on conviction on indictment or on summary
conviction, to be punished twice in respect of the same offence”); Republic of Zambia Penal Code Act,
Ch. IV, Sec. 20 (“A person cannot be punished twice either under the provisions of this Code or under
the provisions of any other law for the same act or omission, except in the case where the act or
omission is such that by means thereof he causes the death of another person, in which case he may be
convicted of the offence of which he is guilty by reason of causing such death, notwithstanding that he
has already been convicted of some other offence constituted by the act or omission”). On the other
hand, in civil law jurisdictions, ne bis in idem refers to “protection against multiple prosecutions and
punishments for the same set of facts.” Stuckenberg, “Multiplicity of Offences: Concursus
Delictorum”, p. 561, fn. 4 (emphasis added).

%7 Gerhard Werle, Principles of International Criminal Law, 2" ed., TMC Asser Press, 2009, p. 242,
fn. 568.

48 Celebici Appeal Judgement, para. 406; Kupreskic Trial Judgement, para. 718; Stuckenberg,
“Multiplicity of Offences: Concursus Delictorum”, p. 563; Fulvio Maria Palombino, “Should Genocide
Subsume Crimes Against Humanity?”, Journal of International Criminal Justice, Vol. 3 (2005), p. 783.
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conduct to be entered under potentially many different headings” through comparison
of the chapeau elements of international crimes rather than just the actus reus and
mens rea elements of the underlying offences, many of which are the same but are
located under different headings.649 Consequently, it has been argued that the Celebici
test allows cumulative convictions on the basis of the same conduct for international

crimes that are not genuinely distinct, thereby prejudicing an accused.®”

292. The Supreme Court Chamber observes that the challenge posed is not with
respect to the logic of the test as such but rather with regard to how it functions when
applied in the context of international crimes, the definitions of which are often broad,
complex and imprecise. Crimes such as genocide or crimes against humanity describe
multiple categories of conduct, capable of encompassing several criminal
transactions, often spanning long periods of time. Moreover, owing to the processes
from which they originate, such as custom or treaty marked with political
compromise, these definitions do not maintain the same level of systemic coherence
as exists on the national level. As observed by the Kupreski¢ Trial Chamber with
reference to crimes under the ICTY Statute, legal descriptions of a given conduct

overlap:

[u]nlike provisions of national criminal codes or, in common-law countries,
rules of criminal law crystallised in the relevant case-law or found in
statutory enactments, each Article [...] does not confine itself to indicating a
single category of well-defined acts such as murder, voluntary or
involuntary manslaughter, theft, etc. Instead the Articles embrace broad
clusters of offences sharing certain general legal ingredients. [...]. For
instance, murder, torture or rape of enemy civilians normally constitutes war
crimes; however, if these acts are part of a widespread or systematic
practice, they may also be defined as crimes against humanity.®'

293. In the face of this overlap, efforts have been undertaken, both in the
jurisprudence and in the literature, to provide formulas for resolving the concurrence

of international crimes derived from national criminal law concepts such as

549 Mettraux, International Crimes and the Ad Hoc Tribunals, p- 318.

650 oo generally Celebic¢i Appeal Judgement, Separate and Dissenting Opinion of Judge David Hunt
and Judge Mohamed Bennouna. See also Mettraux, International Crimes and the Ad Hoc Tribunals, p.
318.

5! Kupreskié Trial Judgement, paras 697-698.
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distinction by virtue of protected interests 652 and apparent, ideal, and real
concurrence. ®® It has also been suggested that legal prerequisites or contextual
elements contained in the definition of crimes, which do not have a bearing on the
actual conduct of the accused, should be excluded from consideration,654 or that
criteria should be devised for consumption in order to identify a prevailing crime.®>

The application of these latter concepts has not gained wide support in the case law.*>

294. The Supreme Court Chamber limits its judgement to the appeal currently
before it, that is, the application of the Celebici test to the actus reus and mens rea of
underlying crimes against humanity that share the same chapeau elements. The
discourse surrounding cumulative convictions is nonetheless relevant as the same
concerns have arisen in ad hoc criminal tribunals in respect of convictions for
persecution and other crimes against humanity and occasioned a split in

jurisprudence, as noted in the Trial Judgement and in the Co-Prosecutors’ Appeal.

295. 1In general, the international jurisprudence considers that the Celebiéi test
serves the interests of justice by ensuring that convictions entered against an accused
reflect, accurately and in full, the extent of his or her criminal culpability.657 At the
same time, it is recognized that cumulative convictions create three principal dangers
to an accused’s rights: first, an accused faces the social stigma of being convicted of
additional crimes; second, multiple convictions may lead to increased sentencing and
negatively affect the possibility of early release under the law of the state enforcing
the sentence; and third, there may be a risk of increased sentencing in subsequent

convictions based on habitual offender laws.*>® At this point, the Supreme Court shall

632 See, e. g. Prosecutor v. Kayishema and Ruzindana, ICTR-95-1-T, “Judgement”, Trial Chamber, 21

May 1999, para. 635; Akayesu Trial Judgement, para. 468.

653 See, e. g. Celebici Appeal Judgement, para. 407; Kupreski¢ Trial Judgement, paras 662, 678-695;
Akayesu Trial Judgement, para. 467.

5% Celebici Appeal Judgement, Separate and Dissenting Opinion of Judge David Hunt and Judge
Mohamed Bennouna, para. 26 et seq.

%5 Semanza Trial Judgement and Sentence, Separate and Dissenting Opinion of Judge Dolenc, paras
14, 17-19, 22-26; Olaoluwa Olusanya, Double Jeopardy Without Parameters: Re-characterisation in
International Criminal Law, Intersentia, 2004, pp. 241-255; Fulvio Maria Palombino, “Should
Genocide Subsume Crimes Against Humanity?”, p. 789.

%56 Gerhard Werle, Principles of International Criminal Law, ond ed., pp. 244-245, fns 583-585.

7 Kordié and Cerkez Appeal Judgement, para. 1033 (“The cumulative convictions test serves twin
aims: ensuring that the accused is convicted only for distinct offences, and at the same time, ensuring
that the convictions entered fully reflect his criminality”).

8 Celebici Appeal Judgement, Separate and Dissenting Opinion of Judges Hunt and Bennouna, para.
23; Prosecutor v. Mucié, Delic and LandZo, IT-96-21-Abis, “Judgement on Sentence Appeal”, Appeals
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address two of these points of general concern while the specific impact of the

cumulative convictions on the situation of the Accused will be addressed below.

296. Considering the social stigma that an accused faces being convicted of
“additional” crimes, the Supreme Court Chamber finds that the application of the
Celebiéi test does not result in undue prejudice to the accused. Where the conduct of
an accused fulfils elements of several crimes, the resulting stigma is an appropriate
consequence of lawful convictions. The Supreme Court Chamber considers that the
challenge to concursus delictorum lies instead in providing appropriate legal
descriptions of criminal conduct such that they are accurate and exhaustive while not
confusing or misleading as to the criminal transactions actually attributed to the
accused. Noting that “[t]he incidence of concursus delictorum and the techniques for
its resolution are indicators for the internal consistency, sophistication and over-all

9659

rationality of a given criminal law, and that “[t]his is not a mere aesthetic or

theoretical matter, since lack of internal rationality may cause annoyance, judicial

error, and injustice,”660

the Supreme Court Chamber considers, however, that no
injustice is automatically incurred by imposing cumulative convictions pursuant to the

Celebidi test.

297. Turning to the next potential danger to the rights of the accused related to the
use of the Celebici test, the Supreme Court Chamber notes that “[t]here is no clear
evidence that multiple convictions for the same [conduct] have led to stiffer
sentences” or subsequent trials against accused before international tribunals on the

same set of facts.®®!

Like in national systems, which apply various formulas by which
punishment for cumulative convictions is mitigated,®®* the Celebic¢i Appeals Chamber
stipulates that “the overarching goal in sentencing must be to ensure that the final or
aggregate sentence reflects the totality of the criminal conduct and overall culpability

of the offender.”®® Absent specific norms regulating the consequences of cumulative

Chamber, 8 April 2003, para. 25; Kordi¢ and Cerkez Appeal Judgement, Joint Dissenting Opinion of
Judge Schomburg and Judge Giiney on Cumulative Convictions, para. 2.

659 Carl-Friedrich Stuckenberg, “A Cure for Concursus Delictorum in International Criminal Law?”,
Criminal Law Forum, Vol. 16 (2005), p. 362.

660 Stuckenberg, “A Cure for Concursus Delictorum in International Criminal Law?”, p. 362.

661 Stuckenberg, “A Cure for Concursus Delictorum in International Criminal Law?”, p. 362.

662 Stuckenberg, “Multiplicity of Offences: Concursus Delictorum”, pp. 586-603.

683 Celebici Appeal Judgement, para. 430 (emphasis added).
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convictions on punishment, it is thus the role of the court to ensure that the accused
“is not prejudiced by reason of the multiple convictions entered against him on the

. 664
basis of the same facts.”

298. In conclusion, the Supreme Court Chamber finds that the Trial Chamber did
not err in looking to the Celebici test for guidance. The test guarantees, at a minimum,
that offences are sufficiently distinct in order to be adjudicated concurrently with
respect to the same conduct, and also prescribes the appropriate result—entry of
cumulative convictions, which fully describe the extent of the violated legal norms.
Furthermore, the test provides for the proper result where multiple offences are not
sufficiently distinct—entry of one conviction for the more specific offence—through

its incorporation of the rule of lex specialis, a general principle of international law.®®

299. Where charged offences are sufficiently distinct, a single conviction, on the
other hand, fails to protect the different societal values at play with respect to different

crimes. As reasoned by Judge Shahabuddeen in the Jelisi¢ case at the ICTY:

[e]ven though the actual conduct may be the same, [crimes] could injure
different public interests; the existence of these differences in public
interests may well be signalled by the presence of the unique elements [...].
The full protection of these distinct societal interests requires cumulative
convictions. To convict of one offence only is to leave unnoticed the injury
to the other interest of international society and to fail to describe the true
extent of the criminal conduct of the accused.®®

300. Finally, the suitability of the test for international crimes is evidenced by the
fact that subsequent to the issuance of the Celebiéi Appeal Judgement in 2001,
Chambers in the ICTY, ICTR, SCSL and ICC have uniformly applied the test, and
have permitted cumulative charging and entered cumulative convictions with respect
to the same conduct where it meets the definition of multiple international crimes that

are deemed materially distinct.®®’

664 Mettraux, International Crimes and the Ad Hoc Tribunals, p. 319.

663 Kupreskic Trial Judgement, paras 683-684; Stuckenberg, “Multiplicity of Offences: Concursus
Delictorum”, pp. 586-588; Antonio Cassese, International Criminal Law, nd ed., Oxford University
Press, 2008, p. 182.

86 prosecutor v. Jelisi¢, IT-95-10-A, “Judgement”, Appeals Chamber, 5 July 2001, Partial Dissenting
Opinion of Judge Shahabuddeen, para. 42.

567 See, e.g. Jelisi¢ Appeal Judgement, para. 82; Kordi¢ and Cerkez Appeal Judgement, para. 1033;
Naletili¢ and Martinovi¢ Appeal Judgement, paras 589-590 (allowing cumulative convictions for
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2. Persecution and other Crimes Against Humanity under the
Celebiéi Test

301. The Supreme Court Chamber will now examine whether the Trial Chamber
erred as a matter of law in its application of the Celebici test to persecution and other
crimes against humanity for which the Accused was found responsible, namely,
murder, extermination, enslavement, imprisonment, torture, and other inhumane
acts. °® In applying the Celebiéi test, the Trial Chamber held that cumulative
convictions for persecution and other crimes against humanity are impermissible,

reasoning that:

The additional element of persecution when compared to all other offences
as crimes against humanity is the specific discriminatory intent required by
the perpetrator [...].

The jurisprudence of the ad hoc tribunals has given detailed consideration to
the relationship between persecution and other component offences that may
comprise a charge of persecution. While prior jurisprudence adopted another
point of view, the ICTY Appeals Chamber has recently entered cumulative
convictions for both persecution and other underlying crimes against
humanity, on grounds that the offence of persecution contains materially
distinct elements not contained in other crimes against humanity.

Two of five members of the Appeals Chamber in the Kordi¢ et al. Appeal
Judgement, reflecting the previously-settled jurisprudence of that Chamber,
disagreed that a conviction for persecution can be cumulated with other
convictions as crimes against humanity if both convictions are based on the
same criminal conduct. While the ingredients of persecution and underlying
offences may appear distinct when considered in the abstract, the question,

persecution and torture); Staki¢ Appeal Judgement, para. 366 (allowing cumulative convictions for
persecution, murder and other inhumane acts); Prosecutor v. Strugar, IT-01-42-A, “Judgement”,
Appeals Chamber, 17 July 2008, (“Strugar Appeal Judgement”), paras 321-322; Prosecutor v.
Krajisnik, IT-00-39-A, “Judgement”, Appeals Chamber, 17 March 2009, (“ Krajisnik Appeal
Judgement”), para. 386 (affirming the Celebici test); Prosecutor v. D. MiloSevi¢, IT-98-29/1-A,
“Judgement”, Appeals Chamber, 12 November 2009, (“D. MiloSevi¢ Appeal Judgement”), para. 39;
Prosecutor v. Popovié, IT-05-88-T, “Judgement”, Trial Chamber, 10 June 2010, (“Popovié Trial
Judgement”), para. 2111; Prosecutor v. Musema, ICTR-96-13, “Judgement”, Appeals Chamber, 16
November 2001, (“Musema Appeal Judgement”), paras 358-369 (“The Appeals Chamber confirms that
[the Celebici test] is the test to be applied with respect to multiple convictions arising under [the] ICTR
Statute”); Nahimana Appeal Judgement, paras 1026-1027; Prosecutor v. Brima et al. (AFRC Case),
SCSL-04-16-T, “Judgement”, Trial Chamber, 20 June 2007, (“AFRC Case Trial Judgement”), para.
2099 (adopting the Celebici test for cumulative convictions); Prosecutor v. Sesay et al., SCSL-04-15-
A, “Judgement”’, Appeals Chamber, 26 October 2009, (“Sesay Appeal Judgement”), para. 1190;
Prosecutor v. Bemba Gombo, ICC-01/05-01/08-424, “Decision Pursuant to Article 61(7)(a) and (b) of
the Rome Statute on the Charges Against Jean-Pierre Bemba Gombo”, Pre-Trial Chamber, 15 June
2009, para. 202 (“The Chamber considers that, as a matter of fairness and expeditiousness of the
proceedings, only distinct crimes may justify a cumulative charging approach and, ultimately, be
confirmed as charges. This is only possible if each statutory provision allegedly breached in relation to
one and the same conduct requires at least one additional material element not contained in the other”).
%8 Trial Judgement, para. 677.
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according to the Celebidi test, is whether they are materially distinct; that is,
whether each offence contains elements that require proof of a fact not
required by the other offences. Where, for example, the charge of
persecution is premised on murder or inhumane acts, and such charge is
proven, the Prosecution need not prove any additional fact in order to secure
a conviction for murder or inhumane acts as well. The proof that the accused
committed persecution through murder or inhumane acts necessarily
includes proof of murder or inhumane acts. These offences become
subsumed within the offence of persecution. The Chamber endorses this
application of the Celebiéi test, but concurs that there is need for a precise
description of the convicted person’s full culpability in the disposition, and
hence express identification of the underlying conduct upon which the
conviction for persecution has been based.’®’

302. The Co-Prosecutors argue that the Celebici test in fact leads to the opposite
result such that persecution may not be found to subsume any of the other crimes
against humanity for which Accused was found individually responsible because
“each crime against humanity [...] has a materially distinct element not found in the
others.”*”° Additionally, the Co-Prosecutors argue that: failing to convict the Accused
for other crimes against humanity “undermines the twin aims of the cumulative
convictions test [...]; the rationale for not allowing cumulative convictions does not
apply in this case”; and the decision to subsume the crimes does not reflect the

societal interests in a complete historical record of the Accused’s criminal conduct.®”!

303. In disposing of this part of the Co-Prosecutor’s second ground of appeal, the
Supreme Court Chamber emphasizes that the permissibility of cumulative convictions
for the same criminal conduct turns on the requirement that “each statutory provision
involved has a materially distinct element not contained in the other.”®”? As such, it is
critical to have a proper understanding of what is meant by a “materially distinct
element.” As noted previously, the Celebi¢i Appeals Chamber defined it as an

element that “requires proof of a fact not required by the other.”®”

304. Here, the Trial Chamber relied upon ad hoc tribunal jurisprudence for its
application of that requirement within the context of whether there may be cumulative

convictions for persecution and other crimes against humanity. Although it

% Trial Judgement, paras 563-565 (citations omitted).
670 Co-Prosecutors’ Appeal, para. 134.

871 Co-Prosecutors’ Appeal, para. 134.

872 Celebici Appeal Judgement, para. 412.

873 Celebici Appeal Judgement, para. 412.
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acknowledged that the Appeals Judgement in the ICTY Kordi¢ and Cerkez case and
subsequent decisions both at the ICTY and ICTR have found that persecution and
other crimes against humanity have materially distinct elements,®”* it nevertheless
found persuasive the reasoning to the contrary in the Kordi¢ and Cerkez dissent to the
Appeal Judgement, stating that it reflected “previously-settled jurisprudence of that

675
Chamber.”

305. Consequently, this Chamber will first consider the relevant line of case law for
guidance in determining whether the Trial Chamber was correct in its understanding
of the “materially distinct element” requirement under the Celebici test in the context
of cumulative convictions for persecution and other crimes against humanity. The
Chamber notes that it is not bound by the holding in the Kordi¢ and Cerkez Appeal
Judgement and its progeny or any other previous ad hoc jurisprudence to the contrary.
As such, the Chamber will treat these decisions as persuasive authority and will adopt
the approach that it finds to be correct as a matter of law. The Chamber will then
apply that reasoning to the crimes against humanity for which the Accused was found
responsible in this case, looking to the elements of those crimes as established by the

Trial Chamber or in this appeal.676

a. Ad Hoc Tribunal Jurisprudence

306. In the first case to address the issue, the ICTY Trial Chamber in Prosecutor v.
Kupreskic¢ et al. reached cumulative convictions for persecution and murder as crimes
against humanity.677 The Trial Chamber held that murder and persecution are distinct
offences reasoning that both have “unique elements” such that murder requires
evidence of “wilful taking of life of innocent civilians” while persecution requires

5 678

evidence of “discriminatory intent. Consequently, both offences meet the

57% Trial J udgement, para. 564.

575 Trjal Judgement, para. 565.

%76 As noted previously in this Judgement, the scope of the appeal before the Supreme Court Chamber
with respect to underlying acts that constitute crimes against humanity under Article 5 of the ECCC
Law is limited to consideration of persecution, torture, and enslavement. As such, in this section on
cumulative convictions, the Chamber will apply the elements of those specific crimes against humanity
as they have been determined in this appeal. As for the remaining charged crimes against humanity for
which the Accused was found responsible, namely, extermination (encompassing murder),
imprisonment and other inhumane acts, the Chamber will apply the elements articulated by the Trial
Chamber and not challenged on appeal by the Co-Prosecutors.

677 Kupreskic Trial Judgement, paras 705-710.

878 Kupreskic Trial Judgement, paras 706, 708.
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requirements of the civil law doctrine of reciprocal specialty reflected in the U.S.

Blockburger test.®”?

As a result, the Chamber found that an individual may be charged
cumulatively with persecution (for a number of alleged acts including murder) and
murder as crimes against humanity, and the same acts of killing proved beyond
reasonable doubt may result in convictions for both crimes.®®® On appeal, the Appeals
Chamber affirmed that, in general, cumulative charging for persecution and other

681

crimes against humanity is permissible.” The Chamber ultimately declined to rule on

the defendant’s specific cumulative convictions for persecution and murder, however,

because the defendant abandoned the appeal.682

307. In contrast to the Kupreski¢ Trial Judgement, several subsequent ICTY
Judgements rejected cumulative convictions for persecution and other crimes against
humanity by looking to the underlying conduct forming the basis for the convictions.
In Prosecutor v. Krnojelac, the Trial Chamber applied the Celebici test to charges of
persecution and imprisonment as well as other inhumane acts as crimes against

humanity with respect to the same criminal conduct.®®

Ultimately, it only entered a
conviction for persecution as opposed to the other charged crimes against humanity
reasoning that “it is clear that neither the crime of imprisonment nor that of inhumane
acts contains an element which is materially distinct from the crime of persecution. As
persecution requires the materially distinct elements of a discriminatory act and

discriminatory intent, it is the more specific provision.” o84

Likewise, although
cumulative convictions was not one of the issues raised in the grounds of appeal, the
Appeals Chamber held that a conviction for persecution in the form of inhumane acts
through beatings subsumes a conviction for the crime against humanity of other

inhumane acts when both convictions are based on the same facts.*®

308. Similarly, in Prosecutor v. Vasiljevi¢, the defendant was charged with the

crimes against humanity of murder, inhumane acts, and persecution on the basis of the

679 Kupreskic Trial Judgement, paras 706, 708.

680 Kupreskic Trial Judgement, paras 706, 708.

681 Kupreski¢ Appeal Judgement, para. 394.

882 Kupreski¢ Appeal Judgement, para. 395.

683 Krnojelac Trial Judgement, paras 502-503.

684 Krnojelac Trial Judgement, para. 503.

683 Krnojelac Appeal Judgement, para. 188 (in reaching this decision, however, the Chamber did not
refer to or apply the Celebici test).
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same acts.®® Applying the Celebici test, the Trial Chamber found persecution to be
the more specific crime on the grounds that in addition to the elements required for
the other underlying crimes against humanity, a persecution conviction requires
“materially distinct elements of a discriminatory act and a discriminatory intent.”®*’
Accepting the Trial Chamber’s contention, the Appeals Chamber held that the

defendant could not be cumulatively convicted of crimes against humanity.®®®

309. The Appeals Chamber in Prosecutor v. Krsti¢ took a similar approach in
rejecting the Prosecution’s bid for cumulative convictions of murder and other
inhumane acts with persecution, where persecution was committed through those
other underlying crimes against humanity.689 In Krsti¢, the Trial Chamber declined to
convict the defendant, a Bosnian Serb General, for murder and other inhumane acts as
crimes against humanity on grounds that both of these crimes were “subsumed within
the conviction for persecution.”690 When affirming the Trial Chamber in this respect,
the Appeals Chamber looked to the underlying conduct.”’' The Chamber found that
when “persecution is premised on murder or inhumane acts, and such charge is
proven, the Prosecution need not prove any additional fact in order to secure the

conviction for murder or inhumane acts as well.”

310. However, more recent ICTY Judgements have consistently interpreted and
applied the Celebici test as allowing for cumulative convictions for persecution and
other crimes against humanity where persecution is perpetrated through acts
constituting other crimes against humanity. In 2004, the Appeals Chamber in Kordi¢
and Cerkez rejected earlier decisions subsuming other crimes against humanity within
persecution, and allowed cumulative convictions entered at trial for persecution as a
crime against humanity, as well as for murder, inhumane acts, and imprisonment as
crimes against humanity, to stand. %9 The Chamber found that “cogent reasons”

warranted a departure from these previous cases because they misapplied the Celebici

88 Vasiljevi¢ Appeal Judgement, para. 135.

687 Vasiljevi¢ Appeal Judgement, para. 146.

688 Vasiljevi¢ Appeal Judgement, paras 135, 146.

89 prosecutor v. Krstié, Case No. IT-98-33-A, “Judgement”’, Appeals Chamber, 19 April 2004,
(“Krsti¢ Appeal Judgement”), paras 231-233.

90 Krsti¢ Appeal Judgement, para. 230.

1 Krsti¢ Appeal Judgement, para. 232.

92 Krsti¢ Appeal Judgement, para. 232.

83 Kordié¢ and Cerkez Appeal Judgement, para. 1044.
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test, which “expressly rejected an approach that takes into account the actual conduct
of the accused as determinative of whether multiple convictions for that conduct are
permissible.”®* Furthermore, these cases were contrary to settled jurisprudence in the
Jelisi¢, Kupreski¢, Kunara¢ and Musema cases with respect to their application of the
Celebiéi test, because they looked to the defendants’ conduct rather than to the actual
legal elements of the underlying statutory offences.®” Consequently, the Appeals
Chamber found that under a proper application of the Celebici test, persecution has
materially distinct elements from the other crimes against humanity of murder, other
inhumane acts and imprisonment because it requires proof of specific intent to
discriminate and discrimination in fact while these other crimes against humanity
each require proof of a specific actus reus not required under the definition of

persecution.696

311. Subsequent ICTY Judgements have consistently followed the Kordi¢ and
Cerkez Appeal Judgement’s line of reasoning regarding cumulative convictions for
persecution and other crimes against humanity. The Appeals Chamber in Prosecutor
v. Stakié relied directly on the holding in the Kordi¢ and Cerkez Appeal Judgement in
allowing cumulative convictions for persecution, extermination, deportation, and
other inhumane acts on the basis that each crime requires proof of materially distinct

elements not required by the other crimes.®”’

312. Likewise, in Prosecutor v. Naletili¢c and Martinovi¢, the Appeals Chamber
followed the Kordi¢ and Cerkez Appeals Chamber interpretation of the Celebici test
and upheld cumulative convictions for persecution and torture based purely on a
comparison of the legal elements for each crime.®”® The Chamber in Naletili¢ and
Martinovié¢ similarly held that looking to underlying conduct was not an appropriate

consideration under the Celebidi test in this context.®”’

313. The ICTY Appeals Chamber similarly rejected Amicus Curiae arguments

against cumulative convictions for persecution and other crimes against humanity in

% Kordi¢ and Cerkez Appeal Judgement, para. 1040.

85 Kordié¢ and Cerkez Appeal Judgement, para. 1040.

% Kordi¢ and Cerkez Appeal Judgement, paras 1041-1043.
7 Staki¢ Appeal Judgement, paras 356, 359-366.

98 Naletili¢ and Martinovié Appeal Judgement, para. 590.
9 Naletili¢ and Martinovi¢ Appeal Judgement, para. 590.
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.ov .7 700
Prosecutor v. Krajisnik.

The Chamber pointed to the increasing number of cases
that have followed the Kordi¢ and Cerkez Appeals Chamber’s interpretation of the
Celebiéi test, finding “no cogent reason to depart from the current jurisprudence with

. . . .. 701
respect to intra-Article 5 cumulative convictions.”

314. Two recent cases decided by the ICTY Trial Chambers have also addressed
cumulative convictions for persecutions and other crimes against humanity. The Trial
Chamber in Prosecutor v. Popovié¢ found that persecution and other crimes against
humanity are not impermissibly cumulative without going into a specific discussion

of materially distinct elements.””

The Trial Chamber similarly cited to the Kordi¢ and
Cerkez Appeal Judgement in Prosecutor v. Dordevi¢, finding that cumulative
convictions were appropriate for persecution and other crimes against humanity, even

if both crimes were based on the same underlying conduct.””

Although both cases are
still pending before the Appeals Chamber, it is clear that the Kordi¢ and Cerkez
Appeals Chamber’s application of the Celebici test for cumulative convictions has

become established jurisprudence within the ICTY.

315. The ICTR has also considered the issue of cumulative convictions for
persecutions and other crimes against humanity under the Celebici test. In 2007, the
Appeals Chamber followed the Kordi¢c and Cerkez approach to cumulative
convictions for persecution and other crimes against humanity in Prosecutor v.
Nahimana et al., wherein three defendants accused of inciting violence against Tutsis
were charged inter alia with extermination and persecution as crimes against

humanity. 704

Two of the defendants in Nahimana appealed their cumulative
convictions for extermination and persecution as crimes against humanity on the basis
that persecution lacks “any materially distinct element to be proved that is not present

. o 705
as an element of the crime of extermination.”

In upholding the cumulative
convictions, the Appeals Chamber directly cited the ICTYs settled jurisprudence laid

out in Kordi¢ and Cerkez, holding that “extermination requires proof that the accused

70 prosecutor v. Krajisnik, IT-00-39-A, “Judgement”, Appeals Chamber, 17 March 2009, (“Krajisnik
Appeal Judgement”), paras 389-391.

"1 Krajisnik Appeal Judgement, paras 389, 391.

702 Popovic Trial Judgement, para. 2113.

9% Dordevié Trial Judgement, paras 2196-2200.

"% Nahimana Appeal Judgement, paras 2-4, 6.

"5 Nahimana Appeal Judgement, para. 1024.
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caused the death of a large number of people,” unlike persecution, which “requires
proof that an act or omission was in fact discriminatory and that the act or omission
was committed with specific intent to discriminate.”’*® In adopting this application of
the Celebici test, the ICTR rejected an analysis of cumulative convictions based on

underlying conduct.”®’

b. Cumulative Convictions in this Case

316. For the reasons that follow, the Supreme Court Chamber agrees with the ICTY
and ICTR’s current interpretation and application of the Celebici test such that there
may be convictions reached for persecution and other crimes against humanity on the

basis of the same criminal conduct.

317. First, when relying upon the reasoning in the Kordi¢ and Cerkez dissent, the
Trial Chamber fundamentally misapplied the “materially distinct element”
requirement under the Celebici test.””™® The Kordi¢ and Cerkez and Naletili¢ and
Martinovié¢ dissents reason that persecution as a crime against humanity must be
understood as an “empty hull,” acting as “a residual category designed to cover all
possible underlying offences.”’” According to this understanding, the actus reus and
mens rea for persecution is the actus reus and mens rea of the crime against humanity
upon which it is factually premised, and therefore the finding of persecution
necessarily includes all of the elements for the underlying offence. The only
difference between persecution and the crimes against humanity it subsumes would
therefore be the added, specific requirements of proof of discriminatory animus in the
mens rea and proof of discrimination in fact in the actus reus. In this sense,
persecution may be interpreted as a contextual element or aggravating intent factor for
crimes against humanity rather than a crime of materially independent content. The
Supreme Court Chamber notes that, in addition to the earlier line of jurisprudence in

the ICTY, serious scholarly views support this or similar understandings of

" Nahimana Appeal Judgement, para. 1026, citing Staki¢ Appeal Judgement, paras 364, 367.
"7 Nahimana Appeal Judgement, para. 1026.

78 Trjal J udgement, para. 565.

"9 Naletili¢ and Martinovié Appeal Judgement, Separate and Partly Dissenting Opinion of Judge
Schomburg, para. 9; Kordi¢ and Cerkez Appeal Judgement, Joint Dissenting Opinion of Judge
Schomburg and Judge Guney, para. 6.
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persecution. "0 The Chamber stresses, however, that this was not what the Trial
Chamber accepted as the operative definition of persecution for the period relevant to
the ECCC’s jurisdiction. The Trial Chamber accepted that persecution was a separate
and specific crime’'" and comparisons under the Celebici test should have been done
in respect to the adopted material definition and not in respect to an understanding of

persecution as an “empty hull.”

318. As accepted by the Trial Chamber,”'* when comparing persecution with
another crime against humanity under the Celebici test, the “materially distinct
element” requirement for cumulative convictions means that an element in the
definition of persecution must require proof of a fact not found in an element of
another crime against humanity and vice versa.”"® Here, the Trial Chamber misapplied
the “requires proof of a fact not required by the other” test for a materially distinct
element’"* by failing to distinguish between facts that are sufficient as opposed to
those that are required to prove the elements for persecution and other crimes against

humanity, which is key to understanding the Celebici test.

319. By way of example, the Supreme Court Chamber will compare the elements
of persecution with extermination as a crime against humanity, one of the other
crimes against humanity for which the Accused was found responsible in this case. As

previously established in this Judgement, persecution is:

(i) An act or omission which [...] discriminates in fact and which, when
considered in context and in light of its cumulative effect, is of equal gravity
or severity to other enumerated crimes against humanity such that it results
in the denial or infringement of a fundamental right laid down in
international customary or treaty law (actus reus); and

"0 See, e.g. M. Cherif Bassiouni, Crimes Against Humanity, nd ed., Kluwer Law International, 1999,
p- 259 (“Article 6(c) refers to ‘persecution,” and the question arises as to whether the term is intended
to create another specific crime or whether it is meant to evidence ‘state action or policy.” In the
opinion of this writer, it is more logically intended to refer to ‘state action or policy’ and thus to be read
in addition to the term ‘discrimination,’ [...]. But that does not exclude consideration of ‘persecution’
as a separate specific crime, whose contents in this case have to be identified with some degree of
specificity in order to satisfy the ‘principle of legality.”” See also M. Cherif Bassiouni, Crimes Against
Humanity, 2™ ed., p. 327.

" Trial Judgement, paras 376-380.

"2 Trjal Judgement, para. 560.

"3 Celebici Appeal Judgement, paras 412-413.

"4 Celebici Appeal JTudgement, para. 412.
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(i) Deliberate perpetration of an act or omission with the intent to
discriminate on political, racial or religious grounds (mens rea).

320. Whereas, the Trial Chamber found that extermination constitutes:

(i) An “act, omission or combination of each that results in the death of
: 715
persons on a massive scale” " (actus reus); and

(i1) “[IIntent to kill persons on a massive scale, or to inflict serious bodily
injury or create conditions of life that lead to death in the reasonable
knowledge that such act or omission is likely to cause the death of a large
number of persons” (mens rea).”'

321. With respect to the actus reus for persecution, while proof that the accused
caused the death of persons on a massive scale, or the actus reus for extermination, is
sufficient to fulfil in part the actus reus of persecution, proof of that fact is not
required. It would still be possible to prove persecution if an act or omission leads to
results just short of causing actual death. Indeed, if a perpetrator undertook an act in
which the victims were only severely maimed, an accused could not be convicted of
extermination because the actus reus requirement is not fulfilled. However, assuming
that all of the other aspects of the definition of persecution were met, he or she could
still be found guilty of persecution because the maiming would fulfil persecution’s
actus reus requirement that an act or omission be of equal gravity or severity to other
enumerated crimes against humanity such that it results in the denial or infringement
of a fundamental right. Thus, proving that persons were killed on a massive scale
would be sufficient to satisfy in part the actus reus of persecution, but it would not be

necessary.

322.  On the other hand, the actual death of massive numbers of people is required
to fulfil extermination’s actus reus, making it a materially distinct element according
to the Celebici test requiring proof of a fact not required for persecution. Similarly,
while the proof of the death of large numbers of people would satisfy the actus reus

for extermination, it would not be sufficient to satisfy the actus reus for persecution if

13 Trial Judgement, para. 334, citing Blagojevi¢ and Joki¢ Trial Judgement, para. 572; Prosecutor v.
Seromba, ICTR-01-66-A, “Judgement,” Appeals Chamber, 12 March 2008, (“Seromba Appeal
Judgement”), para. 189.

18 Trial J udgement, para. 338, quoting Bagosora Trial Judgement and Sentence, para. 2191. The Trial
Chamber’s definition of extermination as a crime against humanity is not before the Supreme Court
Chamber in this appeal. Therefore, this Chamber refrains, at this stage, from reviewing whether or not
this definition is correct as a matter of law.
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the killing failed to effectuate discrimination in fact. Thus, the actus reus for
persecution is also materially distinct, requiring proof of a fact not found in other

crimes against humanity such as extermination.

323. Furthermore, this example of materially distinct elements is not limited to an
examination of persecution’s actus reus. Persecution’s mens rea requirement of
deliberate intent with specific intent to discriminate on political racial or religious
grounds is materially distinct from extermination’s mens rea of intent to kill persons
on a massive scale, or to inflict serious bodily injury or create conditions of life that
lead to death with the reasonable knowledge that the act or omission will likely cause
the death of a large number of persons. To continue the prior example where charges
of persecution and extermination are based on the same conduct, a perpetrator who
commits an act or omission against a targeted group on political grounds with
deliberate intent to inflict serious bodily injury or create conditions of life that lead to
death but without reasonable knowledge as to whether the act or omission would
likely cause the death of a large number of persons could not be held responsible for
extermination. However, this scenario would still satisfy persecution’s mens rea
requirement. Reasonable knowledge that the act or omission would cause the death of
a large number of persons is therefore a fact that must be proven that is not required
for persecution, making the mens rea for extermination a materially distinct element.
On the other hand, where reasonable knowledge is proven but specific discriminatory
intent is not, the mens rea requirement for extermination is met, but the mens rea for
persecution is not. Consequently, this required proof of specific discriminatory intent

makes persecution’s mens rea a materially distinct element as well.

324. Second, in applying the Celebici test, the Trial Chamber incorrectly focused
on the factual circumstances of the criminal conduct at issue rather than the legal
elements of each charged crime against humanity as is required under the test.
Although the Trial Chamber acknowledged that it must look to the “legal elements of
each crime that may be the subject of a cumulative conviction rather than the

99717

underlying conduct”’"’ in its holding, it nevertheless proceeded to then look to the

"7 Trial Judgement, para. 561.
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facts of the underlying acts at issue when it considered cumulative convictions,

concluding that:

[w]hile the ingredients of persecution and underlying offences may appear
distinct when considered in the abstract, the question, according to the
Celebiéi test, is whether they are materially distinct; that is, whether each
offence contains elements that require proof of a fact not required by the
other offences. Where, for example, the charge of persecution is premised on
murder or inhumane acts, and such charge is proven, the Prosecution need
not prove any additional fact in order to secure a conviction for murder or
inhumane acts as well. The proof that the accused committed persecution
through murder or inhumane acts necessarily includes proof of murder or
inhumane acts. These offences become subsumed within the [more specific]
offence of persecution.”"®

325. The Supreme Court Chamber again disagrees. It is clear from the Trial
Chamber’s holding that they eschewed the legal elements and the proof of facts
required to establish those elements as an evidentiary matter in favour of the
underlying conduct for the murder or inhumane acts charges and found that no
additional conduct needed to be shown to reach convictions for those crimes.’"”
However, it is indeed the “abstract” legal elements and the requisite proof of facts
under those elements that must be compared when analysing cumulative convictions,

rather than the factual circumstances surrounding the underlying conduct.”®

326. While these legal elements may appear to exist in the abstract, they create very
real and distinct requirements for the prosecutor to prove for each separate crime.
Continuing the example of extermination and persecution, the prosecutor must prove
actual death of a large number of persons as a result of an accused’s actions for
extermination while, for persecution, the prosecutor must show that the act breached a
fundamental right and discriminated in fact. In this example, the underlying conduct is
the same: the accused killed a number of persons from a targeted group. But these
materially distinct legal elements require proof of different facts by the prosecutor.
The Trial Chamber therefore improperly centred its analysis of cumulative
convictions on the conduct underlying the charges, rather than focusing on the proof
of facts required for the distinct legal elements. Having accepted that persecution is a

distinct crime against humanity with its own actus reus and mens rea elements as

"8 Trial J udgement, para. 565 (citations omitted).
"9 Trial Judgement, para. 565.
"0 Kordié and Cerkez Appeal Judgement, para. 1040.
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opposed to a mere contextual crime or “empty hull,” it was illogical for the Trial
Chamber to then fail to enter cumulative convictions for persecution vis-a-vis other

crimes against humanity under the Celebici test.

327. Finally, convicting the Accused cumulatively for each of the crimes against
humanity for which the Trial Chamber found him responsible does not cause
prejudice to the Accused’s rights. First, the danger of social stigma to the Accused is
not materially enhanced by cumulative convictions for murder, extermination,
enslavement, imprisonment, torture and other inhumane acts in addition to
persecution because the Trial Chamber has already found the Accused criminally
responsible for those crimes.”! Although there is generally an inherent social stigma
in being convicted of a crime that may exceed the stigma of mere criminal
responsibility, the gravity of the Accused’s conduct and its profound impact on

Cambodia make it unlikely that he could be further stigmatized by formal convictions.

328. Second, a risk to the accused traditionally comes from the possibility that
national jurisdictions enforcing the sentence will decide upon the opportunity for
early release under national law based in part on the number of convictions, with less
of a chance for early release the more convictions there are.””? In the ECCC context,
however, pursuant to Article 33 new of the ECCC Law, the specific question of the
Accused’s eligibility for early release is governed by the criminal procedure law of
Cambodia.”* In accordance with that law, eligibility for early release is determined
by looking at the duration of the single sentence pronounced and not the multiplicity
of counts in concurrence.”** Thus the applicable legal framework contains protections
that eliminate any risk that cumulative convictions will negatively affect the

possibility of early release.

2! Trial Judgement, para. 567.

722 Celebic¢i Appeal Judgement, Separate and Dissenting Opinion of Judges Hunt and Bennouna, para.
23.

2 ECcC Law, Art. 33 new.

242007 Code of Criminal Procedure, Arts 512 and 513 (providing that a convicted person who is
serving one or more imprisonment sentences may be paroled if: (a) s/he has shown good behaviour
during imprisonment; (b) s/he appears to be able to reintegrate into society; (c) a certain portion of
his/her sentence has already been served); 2009 Criminal Code of Cambodia, Article 137 (“If, in the
course of a single prosecution, the accused is found guilty of several concurrent offences, each of the
penalties incurred may be imposed. However, if several penalties of a similar nature are incurred, only
one such penalty not exceeding the highest maximum penalty allowed by law shall be imposed”).
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329. Finally, the Accused does not face a risk of habitual offender laws or increased
sentences in subsequent convictions because, while the Trial Chamber may consider
prior convictions for crimes under its jurisdiction as aggravating factors at
sentencing,725 under the circumstances of this case, it is highly unlikely that the
Accused will be convicted of subsequent crimes in Cambodia or elsewhere after

serving his current sentence.

330. While, however, cumulative convictions will not substantially impinge on the
Accused’s rights, a failure to convict the Accused cumulatively undermines the
societal interests in describing “the full culpability of a particular accused or
provid[ing] a complete picture of his criminal conduct.”"* Considering all of the
charges of crimes against humanity for which the Accused was found responsible by
the Trial Chamber, solely convicting him for persecution does not accurately provide
the full picture of the severity of his criminal conduct because persecution can
encompass such varying degrees of criminality. The broad definition of persecution
allows for a wide range of conduct to qualify as persecution, meaning that while
particularly heinous acts can constitute persecutory conduct, so too can less grave
breaches of fundamental rights as long as, when considered cumulatively and in
context, they are equal in severity to other crimes against humanity. The resulting
effect is that a conviction for persecution may be based on deprivation of the right to

equality before the law or it may be based on conduct as severe as extermination.

331. In this case, the Accused was found criminally responsible for some of the
gravest underlying acts that constitute crimes against humanity: murder,
extermination, enslavement, imprisonment, torture and other inhumane acts.
However, the Accused’s actual conviction only reflects the crime of persecution.
While subsumption as a legal principle still imparts guilt for criminal conduct, this
legal distinction is not readily apparent. Therefore, subsuming all of the other crimes
against humanity for which the Accused was found responsible within a sole

conviction for persecution instead of reaching cumulative convictions fails to

725 Trial J udgement, para. 583, citing International Criminal Court, Rules of Procedure and Evidence,
signed and entered into force on 9 September 2002, (“ICC RPE”), Rule 145(2)(b).
726 Trial Judgement, para. 560, quoting Kunarac Appeal Judgement, para. 169.
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sufficiently address the injury to each individual societal interest represented by

proscriptions constituting different crimes against humanity.

332.

In sum, the Supreme Court Chamber finds that a proper application of the

Celebic¢i test leads to the conclusion that the Accused should be cumulatively

convicted for the crimes of extermination (encompassing murder), enslavement,

imprisonment, torture, other inhumane acts, and persecution, as each offence charged

has a materially distinct element not contained in the other. This Chamber has already

demonstrated the materially distinct elements found in extermination and persecution

above. Turning to extermination and murder, the Trial Chamber found that

extermination constitutes:

333.

334.

(i) “[A]n act, omission or combination of each that results in the death of
persons on a massive scale” (actus reus);”” and

(i1) “[IIntent to kill persons on a massive scale, or to inflict serious bodily
injury or create conditions of life that lead to death in the reasonable
knowledge that such act or omission is likely to cause the death of a large
number of persons” (mens rea).””®

Whereas, the Trial Chamber defined murder as:

(i) An act or omission that results in the death of the victim (actus reus);’ >

and

(i1) “[I]ntent either to kill or to cause serious bodily harm in the reasonable
knowledge that the act or omission would likely lead to death” (mens rea).””

The Supreme Court Chamber agrees that, under the Celebiéi test,

extermination as a crime against humanity, as the more specific offence, subsumes

murder as a crime against humanity.73 " Both crimes share the same actus reus and

727 Trial Judgement, para. 334, citing Blagojevi¢ and Joki¢ Trial Judgement, para. 572; Seromba
Appeal Judgement, para. 189.

8 Trjal J udgement, para. 338, quoting Bagosora Trial Judgement and Sentence, para. 2191.
2 Trial Judgement, para. 331.

30 Trial Judgement, para. 333, citing Blagojevi¢ and Joki¢ Trial Judgement, para. 556. The Trial
Chamber’s definition of murder as a crime against humanity is not before the Supreme Court Chamber
in this appeal. Therefore, this Chamber refrains, at this stage, from reviewing whether or not this
definition is correct as a matter of law.
! Trial Judgement, para. 566.
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mens rea elements except that extermination has the additional requirement of mass

killing, which makes it materially distinct from murder.”*

335. With respect to the five crimes the Trial Chamber subsumed under
persecution, each of these has at least one materially distinct element from
persecution and therefore cumulative convictions for all six offences are appropriate.
None of these five crimes requires a demonstration of specific discriminatory intent, a
required element of persecution.””> Similarly, at least one element of the actus reus of
each of the five offences goes beyond the minimum requirement of “an act or
omission which [...] discriminates in fact and which denies or infringes upon a
fundamental right,” the sole requirement of the actus reus of persecution.”** Thus, the
Accused is properly convicted of persecution as well as extermination, enslavement,

imprisonment, torture and other inhumane acts.

3. Conclusion

336. On the basis of the foregoing, the Supreme Court Chamber accepts this part of
Ground 2 of the Co-Prosecutors’ Appeal and finds that the Trial Chamber erred in
subsuming other crimes against humanity for which it found the Accused responsible
beyond reasonable doubt within its conviction against the Accused for persecution as
a crime against humanity. Consequently, the Chamber orders that, in addition to the
Accused’s conviction for persecution as a crime against humanity, separate
convictions shall also be entered against the Accused for extermination
(encompassing murder), enslavement, imprisonment, torture and other inhumane

735
acts.

732 Trial Judgement, para. 566.

733 Sections above articulate this Chamber’s definition of enslavement, torture and persecution as
crimes against humanity. See also Trial Judgement, para. 347 (articulating the Trial Chamber’s
definition of imprisonment) and paras 367-371 (articulating the Trial Chamber’s definition of other
inhumane acts). The Trial Chamber's definitions of imprisonment and other inhuman acts as crimes
against humanity are not before the Supreme Court Chamber in this Appeal. Therefore, this Chamber
refrains, at this stage, from reviewing whether or not these definitions are correct as a matter of law.
3% See prior section in this Judgement on persecution as a crime against humanity.

1Inso ordering, the Supreme Court notes that it is acting in accordance with Internal Rule 110(4)
when modifying the Trial Chamber's disposition in this case because the Trial Chamber did not acquit
the Accused for these crimes. Furthermore, the Supreme Court Chamber notes that entering formal
convictions here is in accordance with Internal Rule 110(2) and Article 401 of the 2007 Code of
Criminal Procedure whereby a court of appeal may change the legal characterization of crimes without
introducing new constitutive elements that were not submitted to the Trial Chamber.
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V. ALLEGED ERRORS CONCERNING SENTENCING
(GROUND 2 OF THE DEFENCE APPEAL AND GROUND 1 OF
THE CO-PROSECTUORS’ APPEAL)

A. Ground 2 of the Defence Appeal

337.  As a preliminary matter, the Supreme Court Chamber notes that KAING Guek
Eav’s second ground of appeal, as identified in his Notice of Appeal, is entitled “Error
concerning the determination of a single prison sentence of 35 years.”’*® However, the
arguments made under this second ground of appeal, presumably in order to “specify
the alleged errors of law invalidating” the sentence,””’ appear to relate more directly
to KAING Guek Eav’s first ground of appeal on personal jurisdiction. For example,
Defence for KAING Guek Eav addresses alleged mitigating factors — the ‘“real

59738

functions of [the Accused] during the Democratic Kampuchea regime and “the

59739

fact that he fully cooperated with the Chamber”’”” — in their pleadings on personal

jurisdiction. The Defence Appeal also focuses on personal jurisdiction under the

section titled “Ground 2: Error Concerning Conviction and Sentence.”’*

338. In accordance with the legal interest of KAING Guek Eav and the presumed
intention of his Appeal, the Supreme Court Chamber nonetheless considers that the
Defence submits, as an alternative ground of appeal that, in determining sentence, the
Trial Chamber failed to consider as mitigating factors KAING Guek Eav’s position in
the hierarchy of the DK™ and alleged lack of decision-making powers. ** The
Defence also submitted during the Appeal Hearing that the Trial Chamber erred by
failing to give proper weight to KAING Guek Eav’s cooperation and expressions of
remorse.’ The Defence submits that these mitigating factors permit a maximum

sentence of 30 years, but argues that a 15-year prison term would be most

3% Defence Notice of Appeal, heading related to paras 8-9.

7 Internal Rule 105(3).

38 Defence Notice of Appeal, para. 8.

%% Defence Notice of Appeal, para. 8.

9 Such focus is in line with the Defence strategy expressed in its oral submissions. T. (EN), 28 March
2011, F1/2.1, p. 9 (lines 8-12); T. (EN), 29 March 2011, F1/3.2, p. 28 (lines 24-25) and p. 29 (lines 1-
5).

! Defence Appeal, para. 36 (affirming that under Cambodian customary law perpetrators can be
exonerated of criminal liability or can be granted a mitigation in sentence if crimes were committed
while acting under the orders of another person. Reference is also made by way of footnote 23 to a
Cambodian folk tale that is intended to give evidence to such a customary rule).

2 Defence Appeal, paras 87-90.

3T, (EN), 29 March 2011, F1/3.2, p. 33 (lines 16-17).
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appropriate.744 The Supreme Court Chamber will attach due consideration to these
submissions and address them in conjunction with the Co-Prosecutors’ appeal against

the sentence.

339. The Defence does, however, explicitly argue that the Trial Chamber erred by
imposing an arbitrary sentence due to its failure to give adequate regard to Article 95
of the 2009 Criminal Code of Cambodia (*2009 Criminal Code”).”” The Supreme
Court Chamber understands this particular submission to mean that international law,
including the jurisprudence of international criminal tribunals, is not applicable to
sentencing before the ECCC. On this issue, the Supreme Court Chamber invited the
parties746 to express their opinion on the effect of Article 668 of the 2009 Criminal
Code that entered into force after the Trial Judgement was delivered. In response, at
the Appeal Hearing, the Defence argued that, while it saw no conflict between the
2009 Criminal Code and the ECCC Law, KAING Guek Eav should benefit from any

provision of the 2009 Criminal Code that is more favourable to him.”’

340. In response, the Co-Prosecutors argue that KAING Guek Eav’s second ground
of appeal is evidently unfounded, otherwise fails to meet minimum pleading
requirements, and should therefore be disregarded by the Supreme Court Chamber.”*®
The Co-Prosecutors additionally contend that the Defence’s appeal submissions,
purportedly in relation to sentencing, are in fact not distinct from its submissions on

personal jurisdiction, and should accordingly be rejected.”*’

341. On the applicability of the 2009 Criminal Code, and in particular Articles 10,
95 and 668 thereof, the Co-Prosecutors argue that these domestic provisions do not
form part of the sentencing regime applicable to proceedings before the ECCC and
should consequently not be considered. First, they assert that the ECCC Law qualifies

as “special criminal legislation” as provided for in Article 668(3) of the Criminal

AT, (EN), 29 March 2011, F1/3.2, p. 33 (lines 9-25) to p. 34 (lines 1-8) and p. 86 (lines 13-21).

45 Defence Appeal, para. 91; T. (EN), 29 March 2011, F1/3.2, p. 86 (lines 4-21), p. 87 (lines 5-9), and
p. 88 (lines 3-12).

% Order Scheduling Appeal Hearing, p. 4.

7T, (EN), 29 March 2011, F1/3.2, p. 80 (line 9) to p. 82 (line 25).

8 Co-Prosecutors’ Response, paras 7-9.

749 Co-Prosecutors’” Response, paras 50-51.
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“5in Article 668(2), which would otherwise

Code.” As such, the “prevalency clause
establish the primacy of Book 1 of the 2009 Criminal Code in cases of conflict with
other criminal legislation, including the ECCC Law, does not apply.”* Second, the
Co-Prosecutors contend that the sentencing provisions contained in the 2009 Criminal
Code are not binding upon the ECCC because the UN-RGC Agreement and the

ECCC Law created a “sui generis institution™”>

to which a specific sentencing regime
applies, which is envisaged in Article 10 of the UN-RGC Agreement and Article 39
of the ECCC Law.”* The arguments laid down in the Defence Reply are not related to

sentencing.755

1. The Applicable Law for Sentencing

342. In addressing Ground 2 of the Defence Appeal, the Supreme Court Chamber
will first examine the submissions concerning the law applicable to sentencing.

Internal Rule 98(5) provides:

If the Accused is found guilty, the Chamber shall sentence him or her in
accordance with the Agreement, the ECCC Law and these IRs.”*S

343. Article 10 of the UN-RGC Agreement stipulates that the maximum penalty
shall be life imprisonment. 57 Moreover, Article 39 of the ECCC Law more

specifically states:

Those who have committed any crime as provided in Articles 3, 4, 5, 6, 7
and 8 shall be sentenced to a prison term from five years to life
imprisonment.”®

344. These provisions empower the Trial Chamber to select any fixed term of

imprisonment that is equal to or greater than five years, or to impose a life sentence.

30T, (EN), 29 March 2011, F1/3.2, p. 42 (lines 11-14), p. 48 (lines 2-7), and p. 75 (lines 14-22).

3T (EN), 29 March 2011, F1/3.2, p. 41 (lines 11-12).

2T, (EN), 29 March 2011, F1/3.2, p. 41 (line 2) to p. 48 (line 7), p. 74 (line 11) to p. 76 (line 22), and
p- 79 (lines 11-17).

3 T_(EN), 29 March 2011, F1/3.2, p. 43 (line 10).

34T (EN), 29 March 2011, F1/3.2, p. 43 (line 8) to p. 46 (line 22).

753 The Defence Reply focuses instead on personal jurisdiction over KAING Guek Eav.

36 Internal Rule 98(5).

STUN-RGC Agreement, Art. 10.

7 ECCC Law, Art. 39.
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345. The issue before the Supreme Court Chamber is whether certain provisions in
Book 1 of the 2009 Criminal Code,” specifically Articles 10 and 95, are applicable
to the determination of sentence. As such, the Supreme Court Chamber will discuss

the applicability of these Articles in the paragraphs below.

346. Article 10(1) of the 2009 Criminal Code guarantees the lex mitior principle,
according to which “[a] new provision which prescribes a lighter penalty shall be
applicable immediately.”"® Article 95 provides that where the penalty incurred for an
offence is life imprisonment, a judge who grants “the benefit of mitigating
circumstances may impose a sentence of between fifteen and thirty years

imprisonment.”

347. Relying upon these provisions, the Defence contends that the range of the
length of imprisonment envisioned by the 2009 Criminal Code should prevail, as it is
less severe than what is envisioned in the ECCC legal framework. Despite the absence
of explicit mention by the Defence, the Supreme Court Chamber interprets the
Defence argument as also based on another provision of the 2009 Criminal Code
under which a fixed-term sentence higher than 30 years is not permissible. Article 46

(Definition of Felony) provides:

A felony is an offense for which the maximum sentence of imprisonment
incurred is: (1) life imprisonment; (2) imprisonment for more than five
years, but no more than thirty years.

348. The Supreme Court Chamber finds, however, that the relationship between
Article 39 of the ECCC Law and Article 46 of the 2009 Criminal Code needs to be
considered, instead, in light of the principle of lex specialis. Whereas the 2009
Criminal Code is a law of general application binding on all Cambodian domestic
courts, the ECCC Law was legislated specifically for the unique purposes of the

ECCC under its mandate, jurisdiction, character and structure. Therefore, in

3% While Book 1 (General Provisions) of the 2009 Criminal Code entered into force in December
2009, the other provisions of the 2009 Criminal Code became applicable one year thereafter. 2009
Criminal Code, Art. 672; Preah Reach Kram, NS/RKM/1109/022, 30 November 2009, 5 January 2010
(filing date), E180.1; Constitution of the Kingdom of Cambodia, Art. 93 (New).

7692009 Criminal Code, Art. 10(1). See also ICCPR, Art. 15(1).
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accordance with the principle of lex specialis, the ECCC Law shall govern the range

of penalty in proceedings before the ECCC.

349. This conclusion is supported by the interpretation of two relevant provisions in
the 2009 Criminal Code, namely, Articles 8 and 668. Article 668 (Application of

other criminal legislation) of the 2009 Criminal Code provides:

(1) Other criminal legislation and criminal provisions in force shall be
applicable to the offenses defined and punished under such legislation and
provisions.

(2) In the event of conflict between other criminal legislation and criminal
provisions and the provisions of this Code, the provisions of Book 1
(General Provisions) of this Code shall prevail.

(3) The provision of paragraph 668(2) above shall not be applicable to
special criminal legislation.

350. In addition, Article 8 (No impunity for serious violations of international

humanitarian law) of the 2009 Criminal Code states:

The provisions of this Code may not have the effect of denying justice to the
victims of serious offences which, under special legislation, are
characterized as violations of international humanitarian law, international
custom, or international conventions recognized by the Kingdom of
Cambodia.

351. In light of the language and content of these provisions, the Supreme Court
Chamber agrees with the Co-Prosecutors that the ECCC Law is “special criminal
legislation” within the meaning of Article 668(3) of the 2009 Criminal Code. Hence,
the provisions of Book 1 (General Provisions) of the 2009 Criminal Code do not
prevail over any provisions of the ECCC Law in the event of a conflict between the
2009 Criminal Code and the ECCC Law. Clearly, there is a conflict between Article
39 of the ECCC Law, which does not restrict the ECCC from imposing a fixed-term
sentence of more than 30 years imprisonment, while Article 46 of the 2009 Criminal
Code does preclude such a sentence. Accordingly, Article 46 of the 2009 Criminal
Code shall not be applicable to cases before the ECCC and the range of penalty may
be anywhere from five years imprisonment to life imprisonment as provided by

Article 39 of the ECCC Law. Having held that Article 46 of the 2009 Criminal Code

KAING Guek Eav alias Duch, Appeal Judgement (Public), 3 February 2012 161/350



001/18-07-2007-ECCC/SC
Doc No. F28

does not bind the ECCC, the Supreme Court Chamber finds that the issue of lex mitior

does not arise in the present case.”!

2. Conclusion

352. For the foregoing reasons, KAING Guek Eav’s second ground of appeal on
sentence, which requests limiting the range of sentence to what is authorised in the

2009 Criminal Code, is dismissed.

B. The Standard of Appellate Review for Sentencing

353. Before turning to examine Ground 1 of the Co-Prosecutors’ Appeal, the
Supreme Court Chamber must first articulate the applicable standard of review that it
is to follow when assessing the sentence decided by the Trial Chamber. In this regard,
the Supreme Court Chamber notes that an appeal against sentence is also subject to

Internal Rule 104, which provides:

(1) The Supreme Court Chamber shall decide an appeal against a judgment
or a decision of the Trial Chamber on the following grounds:

(a) an error on a question of law invalidating the judgment or
decision; or

(b) an error of fact which has occasioned a miscarriage of justice.

[...].

(2) The Supreme Court Chamber may either confirm, annul or amend
decisions in whole or in part, as provided in Rule 110.

(3) Decisions of the Chamber are final, and shall not be sent back to the
Trial Chamber.”*

354. There is no guidance, however, in the UN-RGC Agreement, ECCC Law,
Internal Rules, or Cambodian law and jurisprudence on the application of Internal
Rule 104(1)(a)-(b) to an appeal against sentence. In such circumstances, the Supreme
Court Chamber seeks guidance at the international level. The Chamber agrees with
and adopts the following standard articulated by the ICTY Appeals Chamber as an
interpretation of the proper application of Internal Rule 104(1)(a)-(b) with respect to

appeals against sentence:

81 See Prosecutor v. Nikolié, IT-94-02-A, ] udgement on Sentencing Appeal”’, Appeals Chamber, 4
February 2005, (“Nikoli¢ Appeal Judgement”), para. 81 (holding that the principle of lex mitior relates
only to laws that are binding upon the court).

762 Internal Rule 104.
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Due to their obligation to individualise the penalties to fit the circumstance
of an accused and the gravity of the crime, Trial Chambers are vested with
broad discretion in determining the appropriate sentence, including the
determination of the weight given to mitigating or aggravating
circumstances. As a general rule, the Appeals Chamber will not revise a
sentence unless the Trial Chamber has committed a discernible error in
exercising its discretion or has failed to follow the applicable law. It is for
the appellant to demonstrate that the Trial Chamber gave weight to
extraneous or irrelevant considerations, failed to give weight or sufficient
weight to relevant considerations, made a clear error as to the facts upon
which it exercised its discretion, or that the Trial Chamber’s decision was so
unreasonable or plainly unjust that the Appeals Chamber is able to infer that
the Trial Chamber must have failed to exercise its discretion properly.’®

C. Ground 1 of the Co-Prosecutors’ Appeal

355. Under Ground 1 of the Co-Prosecutors’ Appeal, it is argued that: the Trial
Chamber erred in failing to impose the highest sentence available to it under the
ECCC Law, namely, life imprisonment; the sentence of thirty-five years fails to give
sufficient weight to the objective gravity of the crimes, which warrants the highest
penalty; the Trial Chamber erred in imposing a lenient and plainly unjust sentence by
ignoring KAING Guek Eav’s specific circumstances; and the Trial Chamber, having
assessed the aggravating circumstances based on the factors suggested by the Co-
Prosecutors, failed to assign sufficient weight to them, in particular to the abuse of
authority and that no mercy was shown to the victims, victims were defenceless and

. . . . . . 764
vulnerable, and crimes were committed with discriminatory intent.

356. The Co-Prosecutors also submit that: the Trial Chamber, despite finding that
“limited” or “diminished” weight attached to the mitigating circumstances submitted
by KAING Guek Eav, in its final finding on sentencing, chose to describe these
circumstances as “significant” and erroneously came to a conclusion that
imprisonment for life needed to be reduced to “a finite term” of thirty-five years; the
Trial Chamber failed to consider the Co-Prosecutors’ initial submission that only
minimal allowance should be made for KAING Guek Eav’s “general” cooperation
with the Court, limited acceptance of responsibility and its potential impact on

national reconciliation; the Trial Chamber also failed to consider the Co-Prosecutors’

3 D Miloevié Appeal Judgement, para. 297.
764 Co-Prosecutors’ Appeal, paras 32, 34, 43, 50-55.
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concluding submission that, given KAING Guek Eav’s change of defence and request

for acquittal, no mitigating factors should be considered.”®

357. The Co-Prosecutors further argue that: the Judgement fails to give reasons for
the Trial Chamber’s decision to impose a thirty-five year sentence on KAING Guek
Eav, and has therefore determined the sentence arbitrarily without relying upon any
jurisprudence from comparable cases and the relevant law cited by the Co-Prosecutors
at trial; the Trial Chamber has committed a discernible error of law in arriving at a
manifestly unjust sentence for KAING Guek Eav that is clearly outside the range of
sentences available to the Trial Chamber in the circumstances of this case; the
sentence imposed by the Trial Chamber does not adequately reflect the fundamental
goals of international criminal sentencing, in particular the goals of deterrence and
retribution; anything less than life imprisonment would not sufficiently reflect the
domestic and international outrage expressed in respect of his crimes and would not

sufficiently deter the commission of future crimes of this nature.”®

358. On the basis of the foregoing reasons, the Co-Prosecutors request that the

Supreme Court Chamber:

(a) revise the sentence imposed by the Trial Chamber to a sentence of
life imprisonment;

(b) order that this sentence be reduced to a term of forty-five years to
provide an appropriate remedy for the Accused’s unlawful detention under
the Military Court;

(c) order that a further reduction be made as appropriate for the very
limited mitigating circumstances established in this case with an absolute
maximum reduction of up to five years; and

(d) hold that the Accused will serve this sentence without the possibility
of parole.”®’

359. The Defence did not file a written response to the Co-Prosecutors’ Appeal.
Their rather sparse submissions regarding mitigating factors and appropriate sentence
in the Defence Appeal have been summarised above and will be addressed below in

conjunction with those submitted by the Co-Prosecutors.

765 Co-Prosecutors’ Appeal, paras 61, 63.

766 Co-Prosecutors’ Appeal, paras 92, 121.
767 Co-Prosecutors’ Appeal, para. 216.
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1. The Trial Chamber’s Determination of Sentence

360. In its Judgement, the Trial Chamber agreed with the Co-Prosecutors that the
role of KAING Guek Eav in the commission of the crimes, their impact on the victims
and their families, and KAING Guek Eav’s individual circumstances were relevant in
determining the gravity of crimes. It found KAING Guek Eav criminally responsible
for crimes of a particularly shocking and heinous character and considered that his
crimes were extremely grave. It also weighed aggravating factors as argued by the
Co-Prosecutors, namely: (a) the Accused’s abuse of power or official capacity; (b) the
cruelty of the crimes committed; (c) the defencelessness of the victims; and (d) the

d.768

discriminatory intent with which the crimes were committe Regarding mitigating

factors, the Chamber: (a) placed limited weight on the coercive climate in DK and the
Accused’s subordinate position within the CPK; (b) considered that his cooperation
with the ECCC may serve as a mitigating factor; (c) found that the mitigating impact
of his remorse was undermined and diminished by his failure to offer a full and

unequivocal admission of his responsibility; and (d) accorded limited consideration to

his propensity for rehabilitation.”®

361. When determining the sentence, the Trial Chamber concluded as follows:

In deciding on an appropriate sentence, the Chamber has taken into account
the entirety of the circumstances of this case, including all relevant
sentencing principles and factors previously discussed.

The Chamber has concluded unanimously that there are significant
mitigating factors which mandate the imposition of a finite term of
imprisonment rather than a life sentence. These factors include the
Accused’s cooperation with the Chamber, admission of responsibility,
expressions of remorse (although undermined by his request for acquittal
during closing statements), the coercive environment in DK in which he
operated, and his potential for rehabilitation.

The Chamber has further noted a number of aggravating features, including
the shocking and heinous character of the offences, which were perpetrated
against at least 12,273 victims over a prolonged period. Such factors, when
considered cumulatively, warrant a substantial term of imprisonment.

%8 Trial Judgement, paras 596-597, 600-605.
79 Trial Judgement, paras 608-611.
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On the basis of the foregoing, the majority of the Chamber (Judge
LAVERGNE dissenting) considers the appropriate sentence to be 35 years
of imprisonment.””

362. According to the Trial Chamber’s descriptions, two mitigating factors were of
“limited” impact only and the impact of a third was “undermined” and “diminished.”
However, further on in its Judgement the Trial Chamber, without explanation,
described the totality of the mitigating factors as “significant.”771 Presumably the
cumulative effect of these three “limited” and/or “undermined” factors, in
combination with KAING Guek Eav’s cooperation, led the Trial Chamber to the

finding of “significant” mitigating factors.

363. Notwithstanding the broad discretion vested with the Trial Chamber in
determining the weight of mitigating factors, the Supreme Court Chamber finds that
the effect that mitigating factors had on the Trial Chamber’s determination of the
sentence constituted an error of law. The Supreme Court Chamber will now examine
each of these mitigating factors in turn in order to dispose of the Co-Prosecutors’
submission that these factors received excessive weight in the meting out of the

punishment.

364. First, although duress was not established, the Trial Chamber did accord
limited consideration to “the coercive climate in DK and his subordinate position
within the CPK.”"’* This finding is embedded in the paragraph on duress, as it shares
its core rationale, albeit to a lesser degree, that the sentence should be adjusted to
reflect KAING Guek Eav’s diminished ability to effectuate a different moral choice,
since refusal to commit the crime would have resulted in a threat to his life. In the
present case, KAING Guek Eav failed to demonstrate that he had no choice in
committing crimes for which he was accused, that he was personally threatened, or

that he attempted to dissociate himself from his criminal conduct.”” Rather, the Trial

7% Trial Judgement, paras 628-631.

T Trjal Judgement, paras 608-611, 629.

72 Trjal Judgement, para. 608.

3 Prosecutor v. Erdemovié, IT-96-22-Tbis, “Sentencing Judgement”, Trial Chamber, 5 March 1998,
para. 17 (granting duress as a mitigating factor in a situation where the accused not only claimed that
his family members’ and his own life was under serious and concrete threat, but also satisfied the
Chamber that he had repeatedly shown his willingness to disobey the criminal orders he was given).
See also Prosecutor v. Erdemovi¢, IT-96-22-A, “Separate and Dissenting Opinion of Judge Cassese”,
Appeals Chamber, 7 October 1997, para. 15 (“if the superior order is manifestly illegal under
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Chamber determined that “he himself has willingly and actively participated”774 in the

3

commission of the crimes, using his discretion to “implement CPK ideology” by
“using all possible means.”’’”> The mitigation on account of the “coercive climate in

DK”"" is thus of a minimal degree.

365. Second, the potentially mitigating effect of KAING Guek Eav’s “subordinate

o 777
position”

as held by the Trial Chamber, KAING Guek Eav knew these orders were unlawful’”®

must be evaluated in light of the superior orders he received. Given that,

55779

and that they were not “accompanied by threats causing duress, the Supreme

Court Chamber holds that no mitigating effect is to be attached thereto.

366. Third, the Trial Chamber recognised KAING Guek Eav’s cooperation with the
ECCC as a mitigating factor, *° holding that it “undoubtedly facilitated the
proceedings before the Chamber” and “assisted in the pursuit of national
reconciliation.” ®' Other international criminal tribunals have also recognised
substantial cooperation with the Prosecution as an element warranting mitigation in
sentence.’®” In this regard, due consideration was given to the following cooperative
conduct by the defendants: clarifying areas of investigative doubt, including crimes
previously unknown to the prosecutor; *> admitting facts; ** helping organise
operations which led to the arrest of other suspects; ™ and agreeing to testify as a

witness in other proceedings.786 As held by an ICTY Trial Chamber:

international law, the subordinate is under a duty to refuse to obey the order. If, following such a
refusal, the order is reiterated under a threat to life or limb, then the defence of duress may be raised”).
7% Trial Judgement, para. 557.

77 Trial Judgement, para. 395.

776 Trial Judgement, para. 608.

77 Trial Judgement, para. 608.

778 Trial Judgement, para. 552.

" prosecutor v. Mrda, IT-02-59-S, “Sentencing Judgement”, Trial Chamber, 31 March 2004, para. 67
(“[t]he fact that he obeyed such orders, as opposed to acting on his own initiative, does not merit
mitigation of punishment” without some evidence of duress).

780 Trjal Judgement, para. 609.

78! Trial Judgement, para. 609.

82 1CC RPE, Rule 145(2)(a)(ii); ICTY RPE, Rule 101(B)(ii); ICTR RPE, Rule 101(B)(ii); and SCSL
RPE, Rule 101(B)(ii); Gali¢ Appeal Judgement, para. 434.

8 See, e.g. Serugendo Trial Judgement, paras 61-62.

84 See, e.g. Prosecutor v. Musema, ICTR-96-13-T, “Judgement and Sentence”, Trial Chamber, 27
January 2000, (“Musema Trial Judgement”), para. 1007.

85 See, e.g. Prosecutor v. Serushago, ICTR-98-39-S, “Sentence”, Trial Chamber, 5 February 1999,
(“Serushago Sentence”), para. 32.

86 See, e.g. Serushago Sentence, para. 33; Prosecutor v. Todorovié¢, IT-95-9/1-S, “Sentencing
Judgement”, Trial Chamber, 31 July 2001, para. 84.
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The earnestness and degree of co-operation with the Prosecutor decides
whether there is reason to reduce the sentence on this ground. Therefore, the
evaluation of the accused’s co-operation depends both on the quantity and
quality of the information he provides. Moreover, the Trial Chamber singles
out for mention the spontaneity and selflessness of the co-operation which
must be lent without asking for something in return.”®’

367. In the present case, the Co-Prosecutors argue that KAING Guek Eav’s
cooperation was limited, scarcely facilitated the economy of proceedings, and
ultimately proved incomplete, selective and opportunistic.”®® The Defence does not set
out substantiated arguments in response. The Supreme Court Chamber accepts that
the Trial Chamber is vested with broad discretion in its assessment of mitigating
factors. Still, the Supreme Court Chamber notes that the well-referenced and detailed
trial submissions by the Co-Prosecutors, claiming that only limited weight should be
attached to this factor, were not at any point discussed by the Trial Chamber in its

Judgement.

368. The Supreme Court Chamber concurs with the Co-Prosecutors that KAING
Guek Eav failed to offer a complete picture of his factual knowledge of this case in an
effort to minimise his role in the crimes. He carefully avoided responding in full when
confronted with allegations related to his personal involvement, seeking to attribute
the responsibility for the crimes to others, and uttered statements which are
inconsistent with available evidence. In sum, the Supreme Court Chamber, after
having reviewed the totality of KAING Guek Eav’s conduct during the proceedings
before the ECCC, is not satisfied that his cooperation provided substantial
information, either in terms of quantity or quality. Therefore the Supreme Court

Chamber holds that the weight afforded thereto is limited.

369. Fourth, as for remorse, the Trial Chamber held that despite KAING Guek
Eav’s public apologies, “the mitigating impact of his remorse is undermined by his
failure to offer a full and unequivocal admission of his responsibility,” in particular as

a result of his belated request for acquittal.789 The Supreme Court Chamber stresses

87 Blaski¢ Trial Judgement, para. 774 (citations omitted).

88 Co-Prosecutors’ Final Trial Submission with Annexes 1-5, 11 November 2009, E159/9, paras 423-
4217.

78 Trial Judgement, para. 610.
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that denying responsibility and requesting an acquittal is a fundamental right of
KAING Guek Eav. In this case, however, it should be noted that the request for
acquittal was not based on denial of the facts and culpability and, logically and
legally, would not have collided with expressing remorse. The Supreme Court
Chamber observes that during the Appeal Hearing, KAING Guek Eav spent almost
the entire time given to him for his final statements in seeking to minimise his
responsibility by placing it upon the “senior leaders”. During the nearly thirty minutes
of his final statements, he elaborated on the reasons why he believed he was outside
of the ECCC’s personal jurisdiction, while his reference to remorse and apology was
limited to a few sentences in which he “maintain[ed] [his] position to ask for
forgiveness” and for the victims and their families to “accept [his] apology and
forgiveness.” " This attitude indicated that he effectively gave up his final
opportunity to demonstrate the sincerity of his prior statements on remorse and
apology.791 Considering these, the Supreme Court Chamber finds that remorse as a

mitigating factor is of limited weight only.

370. The final mitigating factor taken into account by the Trial Chamber was
KAING Guek Eav’s propensity for rehabilitation. The Supreme Court Chamber
agrees with the finding, supported by jurisprudence of the ICTY Appeals Chamber,
that only “limited consideration” should be attributed to this factor in the

determination of sentence.”’>

371.  On the whole, the Supreme Court Chamber finds that the mitigating impact of
the foregoing factors is limited at best. Further, the outstanding aggravating elements
and exceptional magnitude of the crimes for which KAING Guek Eav was found
responsible, which will be discussed in the following section, neutralise the limited

impact of these mitigating factors.

0T, (EN), 30 March 2011, F1/4.1, p. 129 (lines 14-19) (KAING Guek Eav stating, “I still maintain
my position of legally responsible for the victims suffered at S-21, and for psychological damage for
the victims throughout the country. I still maintain my position to ask for forgiveness for the soul of the
victims of 12,733 people who lost their lives at S-21, and for the families of those victims to accept my
apology and forgiveness”).

"1 Nikoli¢ Appeal Judgement, para. 117, citing other ICTY and ICTR cases for the proposition that
remorse has been recognised as a mitigating factor only if such remorse is real and sincere; Prosecutor
v. Rugambarara, ICTR-00-59-T, “Sentencing Judgement”, Trial Chamber, 16 November 2007, para.
33.

2 Trial Judgement, para. 611.
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372. This neutralised effect of any mitigating factors in the present case is sufficient
to overturn the Trial Chamber’s finding, made without reference to any legal
authority, that the “significant” mitigating factors “mandate” a finite sentence. The
Trial Chamber also failed to discuss, and therefore presumably did not attach any
weight to, relevant Cambodian and international law that permits life imprisonment
notwithstanding mitigating factors. At the domestic level, Article 95 of the 2009
Criminal Code grants the judge discretion on whether or not to grant the benefit of
mitigating factors in the form of a fixed term sentence in cases in which life

d. 793

imprisonment would otherwise be impose At the international level, a line of

appeal judgements from the ad hoc Tribunals confirms that life imprisonment can

stand in spite of mitigating factors where the gravity of the crimes so dictates.”**

373. The Supreme Court Chamber therefore finds that the Trial Chamber attached
undue weight to mitigating circumstances and insufficient weight to the gravity of the
crimes and aggravating circumstances in this case. Consequently, the Trial Chamber
imposed a sentence that does not reflect the gravity of the crimes committed. This
failure of the Trial Chamber constitutes an error of law invalidating the sentence in
the Trial Judgement pursuant to Internal Rule 104(1)(a) and is an abuse of the Trial
Chamber’s discretion. As such, the intervention of the Supreme Court Chamber is
required to determine an appropriate sentence. The Co-Prosecutors’ first ground of

appeal is therefore granted.

2. The Sentence as Amended by the Supreme Court Chamber

374. In the absence of comparable jurisprudence before Cambodian domestic

courts, the Supreme Court Chamber has examined sentences of other international

7932009 Criminal Code, Art. 95 (“if the penalty incurred for an offence is life imprisonment, the judge
granting the benefit of mitigating circumstances may” reduce the sentence as indicated) (emphasis
added).

4 See, e. g. Prosecutor v. Renzaho, ICTR-97-31-A, “Judgement”, Appeals Chamber, 1 April 2011,
(“Renzaho Appeal Judgement”), para. 612, citing Prosecutor v. Karera, ICTR-01-74-A, “Judgement”,
Appeals Chamber, 2 February 2009, (“Karera Appeal Judgement”), para. 390, Prosecutor v.
Niyitegeka, ICTR-96-14-A, “Judgement”, Appeals Chamber, 9 July 2004, para. 267, and Musema
Appeal Judgement, para. 396; Seromba Appeal Judgement, paras 226-239 (imposing a sentence of
imprisonment of the remainder of the convicted person’s life notwithstanding the presence of
mitigating factors); Gali¢ Appeal Judgement, paras 453-456 (finding that the Trial Chamber abused its
discretion in imposing a sentence of only twenty years, despite the Trial Chamber’s undisputed finding
concerning the existence of a mitigating factor, on account of the level of gravity of the crimes
committed and the convicted person’s degree of participation, and ultimately sentencing the convicted
person to life imprisonment).
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criminal tribunals addressing similar or comparable facts and issues. This Chamber is
aware of the need to take into account the circumstances of individual cases and
accused persons, and the risk of relying on dissimilar cases. Nevertheless, the
Chamber finds it useful to consider sentences in similar or comparable cases as a

. 795
source of guidance.

375. It is well established in international jurisprudence that the primary factor to
be weighed at sentencing is the gravity of the convicted person’s crimes.””® While all
crimes falling within the ECCC’s jurisdiction are serious violations of Cambodian and
international criminal law, a number of factors are relevant to assessing the gravity of
a particular offense. "7 Such elements, which revolve around the particular
circumstances of the case together with the form and degree of participation of the
convicted person, include the number and the vulnerability of victims, the impact of
the crimes upon them and their relatives, the discriminatory intent of the convicted
person when it is not already an element of the crime, the scale and brutality of the
offenses, and the role played by the convicted person.798 International tribunals have
rendered heightened sentences, including life imprisonment, for cases involving

particularly grave crimes.”” The Supreme Court Chamber further observes that the ad

%5 See, e. g. Celebic¢i Appeal Judgement, para. 756 (generally affirming that consistency in punishment

is “an important reflection of the notion of equal justice”), and paras 759 and 851 (finding the penalty
imposed by the Trial Chamber inadequate in part on account of its disparity with a case involving
similar circumstances).

7% See, e.g. Nahimana Appeal Judgement, para. 1060 (finding that “the effective gravity of the
offences committed is the deciding factor in the determination of the sentence”); Prosecutor v. Mucic
et al., IT-96-21, “Judgement”, Trial Chamber, 16 November 1998, para. 1225 (“[b]y far the most
important consideration [...] is the gravity of the offence”); Aleksovski Appeal Judgement, para. 182
(“[c]onsideration of the gravity of the conduct of the accused is normally the starting point for
consideration of an appropriate sentence”); Kambanda Appeal Judgement, para. 125; Kupreski¢ Appeal
Judgement, para. 442; Celebié¢i Appeal Judgement, para. 731.

7 See, e. g. Semanza Trial Judgement and Sentence, para. 555 (“[a]ll of the crimes in the [ICTR]
Statute are crimes of an extremely serious nature”, thereby making it important to go “beyond the
abstract gravity of the crime” to evaluate any relevant circumstance of the case); Prosecutor v. Karera,
ICTR-01-74-T, “Judgement and Sentence”, Trial Chamber, 7 December 2007, para. 574.

98 See Milutinovic Trial J udgement, para. 1147; Luki¢ and Lukic¢ Trial Judgement, para. 1050, citing
Celebic¢i Appeal Judgement, para. 1260; Blaski¢ Appeal Judgement, para. 683; Kunarac Appeal
Judgement, paras 352, 357; Tadi¢ Appeal Judgement, para. 305; Prosecutor v. Deli¢, IT-04-83-A,
“Judgement”, Trial Chamber, 15 September 2008, para. 563; Prosecutor v. Boskoski and Tarculovski,
IT-04-82-T, “Judgement”, Trial Chamber, 10 July 2008, para. 588.

99 See, e.g. Gali¢ Appeal Judgement, para. 455 (issuing a sentence of life imprisonment as the Trial
Chamber’s 20-year sentence did not reflect the especially grave nature of the convicted person’s crimes
of organising shelling and sniper attacks that killed hundreds of civilians); Prosecutor v. Kayishema
and Ruzindana, ICTR-95-1-T, “Sentence”, Trial Chamber, 21 May 1999, paras 15-16, 26-27 (issuing
four life imprisonment sentences for one of the two convicted persons based on his contribution to four
massacres killing thousands of men, women and children in Rwanda, his position of authority, and the
particular zeal with which he administered the crimes), affirmed on appeal, Prosecutor v. Kayishema
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hoc Tribunals have issued sentences of life imprisonment mostly in cases in which the
convicted person(s) abused a position of leadership by planning or ordering the

. 800
alleged crimes,

as well as exhibited particular cruelty or zeal in their
commission.®' In determining the appropriate sentence, the Supreme Court Chamber
will therefore consider the gravity of the crimes, as well as any aggravating factors
that are established in the present case, such as the leadership role of KAING Guek

Eav and the particular cruel or zealous commission of his crimes.

376. In the present case, the Trial Chamber determined that the crimes of KAING
Guek Eav were of a “particularly shocking and heinous character” based on the
proven number of people who were killed, at least 12,272 victims, as well as the
systematic torture and deplorable conditions of the detention which they suffered.®"?
The Co-Prosecutors demonstrated that the instant case is among the gravest in terms
of the number of victims killed and the duration of killing when compared to seven

other cases, two from the ICTY®® and five from the ICTR,804 in which the sentence of

and Ruzindana, ICTR-95-1-A, “Judgement (Reasons)”, Appeals Chamber, 1 June 2001, (“Kayishema
and Ruzindana Appeal Judgement”), para. 371.

800 Gee, e. g. Gali¢ Appeal Judgement, paras 411-12, 455-456 (increasing the convicted person’s
sentence from 20 years to life imprisonment to reflect his leadership position as a senior military
officer); Musema Trial Judgement, paras 1002-1003 (sentencing an influential director of a tea factory
who diverted workers to attack Tutsi refugees to life imprisonment); Prosecutor v. Kambanda, ICTR-
97-23-8S, “Judgement”, Trial Chamber, 4 September 1998, paras 61-62 (issuing life imprisonment
because the convicted person abused his authority as Prime Minister of the Interim Government of
Rwanda by inciting genocide); Prosecutor v. Niyitegeka, ICTR-96-14-T, “Judgement”, Trial Chamber,
16 May 2003, para. 499 (issuing life imprisonment because the convicted person abused his position as
Minister of Information by inciting genocide); Prosecutor v. Ndindabahizi, ICTR-2001-71-T,
“Judgement”, Trial Chamber, 15 July 2004, para. 508 (issuing life imprisonment because the convicted
person advocated a policy of genocide as Minister of Finance in his native prefecture); Prosecutor v.
Nchamihigo, ICTR-01-63-T, “Judgement and Sentence”, Trial Chamber, 12 November 2008,
(“Nchamihigo Trial Judgement and Sentence”), paras 391 and 396 (issuing life imprisonment because
as “Deputy Prosecutor, [the convicted person] was expected to uphold the rule of law and principles of
morality”).

%0 See, e.g. Luki¢ and Luki¢ Trial Judgement, paras 1060-1069 (considering the convicted person’s
particular cruelty in savagely beating prisoners, burning victims alive and in one instance laughing as
he shot a woman twice); Bagosora Trial Judgement and Sentence, paras 2265-2267 (considering the
convicted person’s particular brutality in cutting off limbs and mutilating sexual organs of his victims);
Kayishema and Ruzindana Appeal Judgement, para. 361 (considering the convicted person’s zeal in
committing his crimes and the degree of harm caused, especially the irreparable damage of mutilation);
Nchamihigo Trial Judgement and Sentence, para. 391 (considering the convicted person’s particular
cruelty in looting a house as its victims burned, as well as his zeal displayed in travelling large
distances to numerous locations to intervene in killings); Muhimana Trial Judgement and Sentence,
para. 612 (considering the particular heinous nature of the convicted person’s crimes including one
instance of mutilating a pregnant woman).

802 Trjal Judgement, para. 597.

803 Annex to the Co-Prosecutors’ Oral Submissions on Sentencing at the Appeal Hearing for Kaing
Guek Eav alias Duch, 31 March 2011, F1/3.1, with attached documents, F1/3/1.1. Gali¢ Appeal
Judgement, paras 455-456 (in which the ICTY Appeals Chamber sentenced the convicted person to life
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life imprisonment was imposed. The Supreme Court Chamber notes additional cases
in which crimes of gravity comparable to the present case have resulted in life
imprisonment. * The high number of deaths for which KAING Guek Eav is
responsible, along with the extended period of time over which the crimes were
committed (more than three years), undoubtedly place this case among the gravest

before international criminal tribunals.

377.  As to aggravating factors, KAING Guek Eav held a central leadership role at
S-21, which he abused by training, ordering, and supervising staff in the systematic

806 and showed

torture and execution of prisoners deemed to be enemies of the DK,
“dedication to refining the operations of S-21.%%7 The fact that he was not at the top
of the chain of command in the DK regime does not justify a lighter sentence. Indeed,
there is no rule that dictates reserving the highest penalty for perpetrators at the top of

the chain of command.®”® Rather, international jurisprudence reserves the maximum

imprisonment for the gravity of a campaign of sniping and shelling which occurred over several
months and resulted in hundreds of deaths and thousands of wounded civilians); Luki¢ and Luki¢ Trial
Judgement, paras 1063-1069 (sentencing one of the two convicted persons to life imprisonment for the
particularly brutal way he committed persecutions on political, racial and religious grounds, murder,
inhumane acts and extermination, including the murder of at least 132 Bosnian Muslims).

804 Annex to the Co-Prosecutors’ Oral Submissions. Akayesu Appeal Judgement (sentencing the
convicted person to life imprisonment for the totality of his criminal conduct, including charges of
genocide, crimes against humanity, incitement to commit genocide, torture, rape, and the murder of at
least 2,000 Tutsis in the town where he served as bourgmestre); Karera Appeal Judgement, paras 393,
398 (sentencing the convicted person to life imprisonment for the crimes of genocide, extermination,
and murder as crimes against humanity, including an attack at a church which killed hundreds of Tutsi
refugees); Kayishema and Ruzindana Appeal Judgement, paras 299, 371-372 (sentencing one of the
two convicted persons to life imprisonment for contributing to four massacres that resulted in
thousands of deaths); Bagosora Trial Judgement and Sentence, paras 41, 2259 (sentencing three of the
four convicted persons to life imprisonment for crimes of genocide, crimes against humanity and war
crimes, including killings of thousands of Tutsi civilians); Renzaho Appeal Judgement, paras 621-622
(sentencing the convicted person to life imprisonment for genocide, murder, including ordering the
killing of hundreds of Tutsi refugees, as well as crimes against humanity).

805 See, e.g. Gacumbitsi v. Prosecutor, ICTR-2001-64-A, “Judgement”, Appeals Chamber, 7 July 2006,
(“Gacumbitsi Appeal Judgement”), paras 204, 206 (in sentencing the convicted person to life
imprisonment for crimes which included an attack where thousands of people were killed, attaching
weight to his “central role in planning, instigating, ordering, committing, and aiding and abetting” the
crimes committed); Prosecutor v. Kajelijeli, ICTR-98-44A-A, “Judgement”, Appeals Chamber, 23
May 2005, (“Kajelijeli Appeal Judgement”), para. 324 (sentencing the convicted person to life
imprisonment based on the gravity of the crimes, though ultimately reducing the sentence to 45 years
as a remedy for violating the convicted person’s fundamental rights during his unlawful pre-trial
detention).

806 Trjal J udgement, para. 602.

807 Trial J udgement, para. 607.

898 I uki¢ and Luki¢ Trial Judgement, para. 1055 (confirming previous Appeals Chamber rulings which
refused to justify a low sentence by reason of the convicted person’s low level of command, since “a
sentence must always reflect the inherent level of gravity of a crime”, which may justify a heightened
penalty even where “the accused was not senior in the so-called overall command structure”); Jens
David Ohlin, “Proportional Sentences at the ICTY”, in The Legacy of the International Criminal

KAING Guek Eav alias Duch, Appeal Judgement (Public), 3 February 2012 173/350



001/18-07-2007-ECCC/SC
Doc No. F28

809 - e
7 identified as those who assumed

available sentence to the “most serious offenders,
a remarkable profile during the criminal transaction, most especially by ordering,
planning or leading such acts, and/or by accomplishing their received instructions
with zeal, enthusiasm, or efficiency in a manner which leaves no doubt as to a
convicted person’s willingness to actively participate in the commission of crimes.*'°
Despite KAING Guek Eav’s final plea of acquittal based on the fact that he was not a
senior leader of the DK,*'' his sentence must be proportionate to the crimes for which

he was responsible, regardless of whether others may have committed more serious

offenses.

378. In the Supreme Court Chamber’s view, KAING Guek Eav’s leadership role
and particular enthusiasm in the commission of his crimes are aggravating factors that
should be given significant weight in the determination of his sentence in contrast to

the limited weight of the mitigating circumstances.

379. The Supreme Court Chamber further notes the many instances at the ad hoc

Tribunals where an appeals chamber increased a sentence on appeal,®'? including to

Tribunal for the Former Yugoslavia, Bert Swart, Goran Sluiter, Alexander Zahar (eds.), Oxford
University Press, 2011, pp. 2-3 (explaining that when a tribunal’s sentencing is based on “offense-
gravity proportionality,” as was seemingly the practice of the ICTR, a defendant receives a sentence
proportional to his crime. Thus, grave offenses receive severe punishments, perhaps the tribunal’s most
severe punishment, regardless of whether other individuals committed even more serious crimes. This
sentencing model is opposed to “defendant-relative proportionality,” seemingly followed by the ICTY,
whereby less culpable defendants receive less severe sentences than more culpable defendants,
regardless of the gravity of their offenses).

899 prosecutor v. Ntagerura et al., ICTR-99-46-T, “Judgement and Sentence”, Trial Chamber, 25
February 2004, (“Ntagerura Trial Judgement and Sentence”), para. 815. See also Semanza Judgement
and Sentence, para. 559 (“the penalty of life imprisonment, the highest penalty available at this
Tribunal, should be reserved for the most serious offenders”).

819 Ntagerura Trial Judgement and Sentence, para. 815; Semanza Judgement and Sentence, paras 557
and 559 (rejecting the Prosecutor’s request of life imprisonment primarily on the basis that, bearing the
Accused responsibility mostly as indirect perpetrator, he does not fall within the “most serious
offenders” category); Nchamihigo Trial Judgement and Sentence, para. 388 (At this Tribunal, a
sentence of life imprisonment is generally reserved for those who planned or ordered atrocities and
those who participated in the crimes with especial zeal or sadism”).

$11T (EN), 30 March 2011, F1/4.1, p. 123 (lines 8-10).

812 See, e.g. Semanza v. Prosecutor, ICTR-97-20-A, “Judgement”, Appeals Chamber, 20 May 2005,
(“Semanza Appeal Judgement”), paras 388-39 (increasing the Trial Chamber’s sentence from 15 to 25
years, holding that it did not reflect the gravity of the convicted person’s crimes of genocide and
extermination); Aleksovski Appeal Judgement, paras 187, 191 (issuing a seven-year sentence after
finding that the Trial Chamber’s 2 and a half year sentence was “manifestly inadequate” and giving
insufficient weight to the gravity of the convicted person’s conduct); Celebic¢i Appeal Judgement, para.
851 (finding that in the case of one of the three convicted persons found guilty, the Trial Chamber
failed to give sufficient regard to the gravity of his crimes and remitting the case to the Reconstituted
Trial Chamber to increase the sentence).
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813 While trial chambers enjoy an ample margin of appreciation

life imprisonment.
when it comes to sentencing, an appeals chamber is under a duty to substitute a new
penalty where, like in the present case, “the one given by the Trial Chamber simply
cannot be reconciled with the principles governing sentencing,”814 duly considering

the gravity of the crimes and particular circumstances of the case.

380. Among a number of recognised purposes of criminal punishment, the Supreme
Court Chamber is of the view that retribution and deterrence are particularly relevant
to this case in light of the gravity of KAING Guek Eav’s crimes.®” The penalty must
be sufficiently harsh to respond to the crimes committed and prevent the recurrence of
similar crimes. The crimes committed by KAING Guek Eav were undoubtedly among
the worst in recorded human history. They deserve the highest penalty available to
provide a fair and adequate response to the outrage these crimes caused in victims,
their families and relatives, the Cambodian people, and all human beings. The Co-
Prosecutors did not exaggerate when they referred to S-21 as the “factory of death.”'°
KAING Guek Eav commanded and operated this factory of death for more than three
years. He mercilessly terminated the lives of at least 12,272 individuals, including

women and children.

381. The lapse of more than 30 years since the commission of the crimes does not
weaken the necessity of a high punishment. The sufferings of victims and their

families and relatives are not in the past, but are continuing and will continue

813 See, e.g. Gali¢ Appeal Judgement, paras 455-456 (issuing life imprisonment after finding that the

sentence of 20 years issued by the Trial Chamber did not adequately reflect the gravity of the crimes
and the convicted person’s degree of participation); Gacumbitsi Appeal Judgement, para. 206 (issuing a
sentence of life imprisonment after determining that the Trial Chamber’s sentence of thirty years failed
"to give proper weight to the gravity of the crimes committed by the Appellant and to his central role in
those crimes”).

8% Gacumbitsi Appeal Judgement, para. 205.

815 See generally Nahimana Appeal Judgement, para. 1057 (“in view of the gravity of the crimes in
respect of which the Tribunal has jurisdiction, the two main purposes of sentencing are retribution and
deterrence”); Prosecutor v. Rutaganda, ICTR-96-3-T, “Judgement and Sentence”, Trial Chamber, 6
December 1999, para. 456 (“it is clear that the penalties imposed on accused persons found guilty by
the Tribunal must be directed, on the one hand, at retribution of the said accused, who must see their
crimes punished, and over and above that, on other hand, at deterrence, namely to dissuade for ever,
others who may be tempted in the future to perpetrate such atrocities by showing them that the
international community shall not tolerate the serious violations of international humanitarian law and
human rights”); Prosecutor v. Gacumbitsi, ICTR-2001-64-T, “Judgement”, Trial Chamber, 17 June
2004, paras 335-336 (“[i]n view of the gravity of the offences committed in Rwanda in 1994, it is of
the utmost importance that the international community condemn the said offences in a manner that
will prevent a repetition of those crimes either in Rwanda or elsewhere”).

816 Co-Prosecutors’ Appeal, para. 210.

KAING Guek Eav alias Duch, Appeal Judgement (Public), 3 February 2012 175/350



001/18-07-2007-ECCC/SC
Doc No. F28

throughout their lives. Although the punishment of KAING Guek Eav does not
completely cure their suffering, the victims’ fair and reasonable expectations for
justice deserve to be fulfilled. KAING Guek Eav’s crimes were an affront to all of
humanity, and in particular to the Cambodian people, inflicting incurable pain. The
Cambodian people are still faced with unprecedented challenges in recovering from

the tragedies caused by the crimes committed by KAING Guek Eav.

382. The necessity of realizing the deterrence purpose of punishment for crimes
against humanity, if ever doubted, was documented daily as this Judgement was being
drafted, by reports of foreign governments turning against their constituent peoples,
and the increasing caseload of the ICC. This deterrence purpose calls for a statement

that the passage of time neither leads to impunity nor undue leniency.

383. For these reasons, the Supreme Court Chamber holds that the sentence of 35
years of imprisonment by the Trial Chamber does not appropriately reflect the gravity
of crimes and the individual circumstances of KAING Guek Eav. The Trial Chamber
erred in imposing an arbitrary and manifestly inadequate sentence. The Supreme
Court Chamber consequently decides to impose a sentence of life imprisonment

against KAING Guek Eav.

3. Parole

384. The Co-Prosecutors argue that KAING Guek Eav is not entitled to parole for
several reasons,®'” and request the Supreme Court Chamber to hold that he will serve
his sentence without the possibility of parole.®'® The Defence did not make any

submissions on this issue.

817 These reasons are: (a) by exceeding the maximum number of years for a fixed sentence as permitted
by Cambodian domestic law, the Trial Chamber confirmed the ECCC’s sui generis sentencing regime
and emphasised its ability to make its own sentencing determination without deferring to Cambodian
domestic practice; (b) while parole is expressly permitted in other international tribunals with specific
provisions in their statutes and rules of procedure and evidence, no ECCC governing document refers
to it; (c) as the Accused has been convicted solely for international crimes, only the international
sentencing regime should apply; (d) domestic legal provisions concerning parole do not readily apply
here given the unique nature of convictions for international crimes; and (e) allowing parole under the
Cambodian Code of Criminal Procedure removes the Accused from the jurisdiction of the ECCC
which is inconsistent with the principles of international tribunals that the tribunal imposing the initial
punishment retains the decision-making power on the issue of sentence reduction. Co-Prosecutors’
Appeal, paras 122-129.

818 Co-Prosecutors’ Appeal, para. 122.
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385. Article 512 of the 2007 Code of Criminal Procedure provides that any
convicted person who is serving one or more imprisonment sentences may be paroled,
provided that he has shown good behaviour during imprisonment and appears to be
able to reintegrate into society. The possibility of parole thus encourages good
behaviour during imprisonment and facilitates the reintegration into society. This role
of parole is widely recognised in many legal systems of the world as an important
aspect of criminal penalisation. At the international level, commutation or reduction
of sentences of imprisonment is available to convicted persons, including those
serving life sentences. Article 110(3) of the ICC Statute, for instance, provides for a

mandatory review of a life sentence after 25 years have been served.®"’

386. The 2007 Code of Criminal Procedure provides that parole may be granted to
a convicted person who has served at least 20 years of a sentence of life
imprisonment. The President of the Court of First Instance at the place of detention
has the authority to grant parole to a convicted person. The General Prosecutor
attached thereto or the Royal Prosecutor of the court that made the decision may

appeal this decision to the President of the Court of Appeal.®*

387. Parole is a distinct procedure that takes place during execution of a sentence of
imprisonment. The Supreme Court Chamber finds that the lack of special provisions
on parole in the ECCC’s statutory documents indicates that the issue should be
decided according to procedures in force at the time when parole is to be considered
for a particular convicted person, a time at which the ECCC may well have dissolved
following the definitive conclusion of the proceedings. Furthermore, contrary to the
Co-Prosecutors’ submissions,*' the mere possibility of the future consideration of
parole by competent judicial authorities other than the ECCC does not per se harm the
mandate of this Court, that is, to bring to trial senior leaders of Democratic

Kampuchea and those who were most responsible for the crimes under its jurisdiction.

819 ICC RPE, Rule 224(3). See also ICTY Statute, Art. 28; ICTY RPE, Rules 123-125; ICTR Statute,
Art. 27; ICTR RPE, Rules 124-126; SCSL Statute, Art. 23; SCSL RPE, Rules 123-124.

820 2007 Code of Criminal Procedure, Arts 513-514, 516.

821 Co-Prosecutors’ Appeal, para. 129.
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388. In conclusion, the Supreme Court Chamber holds that it does not have
competence to decide on KAING Guek Eav’s eligibility for parole. The Co-

Prosecutors’ request is accordingly denied.

4. Detention before the Cambodian Military Court

389. The Trial Chamber found that the combination of a reduction in sentence of 5
years and credit for time spent in detention under the authority of the Cambodian
Military Court®? is appropriate as a remedy for the violation of KAING Guek Eav’s
rights occasioned by his illegal detention by that Court between 10 May 1999 and 30
July 2007. The Co-Prosecutors neither object to this part of the disposition®* nor did
they appeal the Trial Chamber’s decision issued on 15 June 2009.%** Nevertheless,
since the Trial Chamber’s sentence has been amended, the Supreme Court Chamber
will examine, ex proprio motu, whether this remedy should be maintained as a

question of law, without interfering with the Trial Chamber’s findings of fact.**

390. The legal basis for the Trial Chamber’s remedy was its conclusion that,
according to the case law of the ICTR Appeals Chamber, “an accused may be entitled
to seek a remedy for violations of his rights by national authorities” even where such
violations are neither attributable to the international tribunal, nor have they met the
high threshold required to trigger the abuse of process doctrine.**® The Trial Chamber
further concluded that, should KAING Guek Eav be convicted, he should also be

granted a reduction in sentence, 827 whilst, in the case of acquittal, he may seek

822 Trial Chamber Decision on Request for Release, 15 June 2009, E39/5, (“Decision on Request for
Release”), para. 29 and seventh and eighth dispositive paragraphs (indicating that credit was not
afforded pursuant to relevant domestic legislation, which was found inapplicable, but “as a remedy”;
reduction of sentence was qualified as an “additional remedy”). The Trial Chamber did not explicitly
state the reason warranting credit as a remedy, but the Supreme Court Chamber concludes that it was
provided in connection with the alleged violations of rights and within the same context in which the
sentence reduction was granted. Trial Judgement, paras 624 (describing the latter remedy as a “further
reduction”) and 681 (reaffirming, by way of footnote, that credit for the period of detention under the
Military Court is afforded according to the Decision on Request for Release).

823 Co-Prosecutors’ Appeal, paras 130 and 131; T. (EN), 29 March 2011, F1/3.2, p. 63 (line 25) to p. 64
(line 9) (the Co-Prosecutors reiterating that a life sentence is the appropriate penalty to be imposed, and
a reduction to 45 years’ imprisonment being mandated only to redress the unlawful detention suffered
by KAING Guek Eav); Co-Prosecutors’ Final Trial Submissions with Annexes 1-5, 11 November
2009, E159/9, para. 459.

824 Decision on Request for Release.

825 See Prosecutor v. Erdemovié, IT-96-22-A, ] udgement”, Appeals Chamber, 7 October 1997, para.
16 (the Appeals Chamber is not confined to only those “issues raised formally by the parties™).

826 Decision on Request for Release, para. 35.

827 The remedy of reduction in sentence was granted in addition to that of credit for time spent in
custody under the authority of the Military Court.
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appropriate remedy before Cambodian domestic courts.*® However, the Supreme
Court Chamber is not satisfied that any law applicable to the ECCC, including
international jurisprudence, indicates that violations of KAING Guek Eav’s rights
should be redressed by the ECCC in the absence of evidence establishing either abuse
of process or responsibility of the ECCC for the infringements. As shown below, the
Supreme Court Chamber finds that the Trial Chamber misinterpreted the relevant
international jurisprudence to mean that violations of KAING Guek Eav’s rights
should be redressed by the ECCC even in the absence of violations attributable to the

ECCC and in the absence of abuse of process.

391. The Supreme Court Chamber notes that there are no provisions in the UN-
RGC Agreement, the ECCC Law, or the Internal Rules regarding a remedy for
violations of an accused’s human rights. A remedy by way of sentence reduction is
foreign to the law and practice of the Cambodian judicial system. Therefore, the

Supreme Court Chamber seeks guidance at the international level.

392. International jurisprudence is clear in affirming that, “before being able to
obtain the remedy he seeks, the Accused has to be able to attribute the infringement of
his rights to one of the organs of the Tribunal or show that at least some responsibility
for that infringement lies with the Tribunal.”®* In other words, international criminal
tribunals are under an obligation to redress established breaches where there is
evidence of a “concerted action” between these institutions and the external entities
under whose authority such violations occurred. In contrast, the common law-rooted
doctrine of abuse of process, as interpreted at the international level, requires tribunals
to decline jurisdiction as a form of remedy, irrespective of the entity upon which the
responsibility for violations may lie. However, as correctly noted by the Trial

Chamber, this doctrine “has been narrowly construed and limited to cases where the

828 Decision on Request for Release, paras 36-37, and fifth and eighth dispositive paragraphs.

829 prosecutor v. KaradZi¢, IT-95-5/18-PT, “Decision on the Accused’s Motion for Remedy for
Violation of Rights in Connection with Arrest”, Trial Chamber, 31 August 2009, (“KaradZi¢ Decision
on Remedy for Violation of Rights Connection with Arrest”), para. 6. See also Barayagwiza v.
Prosecutor, ICTR-97-19-AR72, “Decision”, Appeals Chamber, 3 November 1999, (“Barayagwiza
Decision”), paras 67, 71, 90, 99; Kajelijeli Appeal Judgement, paras 252-253; Prosecutor v.
Rwamakuba, ICTR-98-44C-A, “Decision on Appeal against Decision on Appropriate Remedy”,
Appeals Chamber, 13 September 2007, para. 28.
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illegal conduct in question is such as to make it repugnant to the rule of law to put the

accused on trial.”%*

393. The Supreme Court Chamber will now examine whether the detention of
KAING Guek Eav by the Cambodian Military Court was attributable to the ECCC or
its organs. The Trial Chamber found that the ECCC is a “separately constituted,
independent and internationalised court” which, despite having been “established
within the existing Cambodian court structure,” qualifies as “an independent
entity.”831 It also stated that “there is no evidence of any involvement by ECCC
judicial authorities in KAING Guek Eav’s Military Court file and in particular in its
decisions concerning the detention of the Accused.” 832 Similarly, the Pre-Trial
Chamber found “no evidence that the Military Court acted on behalf of the ECCC in
detaining the Charged Person, or of any concerted action between any organ of the
ECCC and the Military Court.”* The Supreme Court Chamber sees no reason to

depart from these uncontested findings of fact.

394. Regarding the abuse of process doctrine, the Trial Chamber has made clear®*
that the instant case provides no evidence tending to show that, during his detention
by the Military Court, KAING Guek Eav suffered any “torture or other very serious

. 835
mistreatment”

or that he experienced egregious violations of his rights which would
prove detrimental to the ECCC’s integrity. 8% The Trial Chamber found that the

violation does not amount to a reason for declining jurisdiction.

395. With these two holdings, excluding both attribution of the violations to the
ECCC and abuse of process, the Trial Chamber should have rejected KAING Guek
Eav’s request for remedy. Instead, the Trial Chamber committed an error of law in
granting a remedy based on “the case law of the ICTR Appeals Chamber”®’ which,

upon deeper analysis, was misinterpreted by the Trial Chamber.

830 Decision on Request for Release, para. 33.

1 Decision on Request for Release, para. 10.

%32 Decision on Request for Release, para. 14.

%33 Decision on Appeal Against Provisional Detention Order of Kaing Guek Eav alias “Duch”, 4
December 2007, C5/45, para. 21.

834 Decision on Request for Release, para. 34. See also Decision on Request for Release, para. 16.
835 Karadzi¢ Decision on Remedy for Violation of Rights Connection with Arrest, para. 7.

836 See Barayagwiza Decision, paras 74, 77.

837 Decision on Request for Release, para. 35.
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396. To begin with, the sole legal authority cited by the Trial Chamber, the
Barayagwiza case, concerns an instance in which abuse of process was indeed
established. It is therefore impossible to affirm whether the Appeals Chamber in
Barayagwiza would have granted a remedy in the absence of violations attributable to
the Tribunal and in the absence of abuse of process. The fact that Barayagwiza was
afforded a remedy even in relation to violations not attributable to the ICTR is
therefore immaterial to the present case given that, here, abuse of process has not been

established.*®

397. Furthermore, the totality of cases in which the ICTR Appeals Chamber
awarded a remedy reveal that the violations taken into account by that Tribunal were
committed after the Prosecutor had requested the arrest or transfer of the accused
pursuant to Rules 40 and 40bis of the ICTR RPE, thus demonstrating at least some
level of involvement by the ICTR. In Semanza, a remedy was afforded in respect of
violations that fell in their entirety within the Tribunal’s responsibility. The ICTR
Appeals Chamber only considered the violation of the accused’s rights from the time
after the Prosecutor’s request for provisional detention was made, even though
Cameroon authorities were already detaining him.* Further, the Appeals Chamber
did not consider any violations that occurred during the period between the
Prosecutor’s decision to drop the case and her subsequent second request for arrest
during which Semanza was detained under the sole authority of a Cameroon court.**
In Kajelijeli the accused was awarded a reduction in sentence for the breaches of his

rights that occurred after the Prosecutor’s request for arrest. 84l

Finally, in
Rwamakuba, the Tribunal granted financial compensation for a violation of the
accused’s right to legal assistance that occurred while he was held at the ICTR
detention facility. By contrast, Rwamakuba’s request for review of the conditions of

his detention in Namibia was rejected by the ICTR due to a lack of concerted action

3% Barayagwiza Decision, para. 101 (finding that the facts justified the invocation of the abuse of
process doctrine).

839 prosecutor v. Semanza, ICTR-97-20-A, “Decision”, Appeals Chamber, 31 May 2000, (“Semanza
Decision”), paras 4, 5, 79 (setting the commencement day of the violation on the day the Prosecutor
issued her first request under Rule 40 of the ICTR RPE, although the accused was already being
detained pursuant to an international arrest warrant based on similar allegations). See also Semanza
Judgement and Sentence, paras 583-584.

840 Semanza Decision, paras 79, 88.

841 Kajelijeli Appeal Judgement, paras 227, 323-324.
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between the national authorities and the ICTR during that time.** The ICTR Appeals
Chamber held that “any challenges in this respect are to be brought before the

oy C e e . 843
Namibian jurisdictions.”

398. The above ICTR case law establishes that violations of human rights must
either constitute an abuse of process or be attributed to the Tribunal in order to grant
the accused a remedy, and also that such remedies have always been granted in
connection to failures by the Prosecutor or another organ of the Tribunal. As held by

the ICTY Trial Chamber:

[1]t should be noted that, in all the cases relied upon by the Accused in
support of his position that no attribution of responsibility to the Tribunal is
necessary before a remedy can be given, the major discussions and findings
ultimately revolved around the Prosecution's responsibility for violations,
rather than the responsibility of the state authorities.***

399. For the reasons stated above, the Supreme Court Chamber finds, Judges
Klonowiecka-Milart and Jayasinghe dissenting, that this is not a case in which the
ECCC should provide a remedy for violations of KAING Guek Eav’s rights. As this
is a legal issue, the Trial Chamber had no discretion to grant a remedy for alleged
violations in the present case, and this error of law directly affects the final sentence
to be served by KAING Guek Eav. Therefore, the Supreme Court Chamber finds,
Judges Klonowiecka-Milart and Jayasinghe dissenting, that the Trial Chamber
committed an error of law invalidating the sentence by affording a reduction in
sentence of 5 years and credit for the time served in detention from 10 May 1999 to

30 July 2007 as appropriate remedies for the violations of KAING Guek Eav’s rights.

5. Credit for Pre-trial Detention

400. The Trial Chamber held that KAING Guek Eav is entitled to credit for the
entirety of his time spent in detention, from 10 May 1999 to 30 July 2007 (under the
authority of the Cambodian Military Court) and from 31 July 2007 until the Trial

842 prosecutor v. Rwamakuba, ICTR-98-44-T, “Decision on the Defence Motion concerning the Illegal
Arrest and Illegal Detention of the Accused”, Trial Chamber, 12 December 2000, (“Rwamakuba
Decision on Illegal Arrest and Detention”), paras 27, 30.

83 Rwamakuba Decision on Illegal Arrest and Detention, para. 30.

844 Karadzié¢ Decision on Remedy for Violation of Rights in Connection with Arrest, para. 6.
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Judgement becomes final (under the authority of the ECCC).** According to the Trial
Chamber, while the first period was granted as part of the remedy for illegal
detention,** the second period was derived as a right from Article 503 of the 2007
Code of Criminal Procedure.*”” Whereas the credit for the second period is not in
dispute, the Supreme Court Chamber finds that discussion is required with respect to

the credit for the first period.

401. The UN-RGC Agreement, the ECCC Law, and the Internal Rules are silent on
the issue of credit for pre-trial detention. Article 503 of the 2007 Code of Criminal
Procedure provides that the duration of any provisional detention shall be deducted
from the sentence decided by the court or the total duration of the sentences that has
been imposed following the consolidation of sentences. Article 51 (Deduction of time
spent in pre-trial detention) of the 2009 Criminal Code similarly provides that time
spent in pre-trial detention shall be wholly deducted from the term of imprisonment to
be served. It is established practice in Cambodia as well as internationally that credit
is to be applied by criminal courts in cases resulting in both fixed sentences and

ol 848
sentences of life imprisonment.

402. Since remedy for violations of rights is an issue separate from credit for time
served,* the Supreme Court Chamber may still credit KAING Guek Eav’s detention
under the Cambodian Military Court even though it has quashed the remedy afforded
by the Trial Chamber.

403. The Supreme Court Chamber concurs with the Trial Chamber in finding that

850 16 those

the allegations in the case before the Military Court were “broadly similar
giving rise to the proceedings before the ECCC. This is exactly the reason why the

Military Court terminated its jurisdiction upon establishment of the ECCC.*' The ad

%43 Trial Judgement, para. 681.

#6 Decision on Request for Release, para. 29, seventh dispositive paragraph.

%47 Decision on Request for Release, para. 27, sixth dispositive paragraph; Trial Judgement, paras 624,
681.

848 See, e. g. Luki¢ and Luki¢ Trial Judgement, para. 1102; Gali¢ Appeal Judgement, fifth dispositive
paragraph; Seromba Appeal Judgement, ninth dispositive paragraph.

49 Semanza Appeal Judgement, para. 328.

839 Decision on Request for Release, para. 28.

81 «Order”, Investigating Judge of the Military Court, Khmer dated 21 July 2008, English translation
filed 25 May 2009, E52/4.66 (“[w]hereas after the establishment of the [ECCC], Crimes Against
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hoc Tribunals’ case-law confirms that in such circumstances, due to reasons of
fairness, the entire time spent by the accused in provisional detention under the sole
authority of domestic courts is to be deducted from the final sentence imposed by the
tribunal.** Furthermore, Article 78(2) of the ICC Statute envisages the possibility to
“deduct any time otherwise spent in detention in connection with conduct underlying

. 853
the crime.”

404. In light of Cambodian and international law and practice, the Supreme Court
Chamber unanimously finds that KAING Guek Eav is entitled to credit for the
entirety of his time spent in detention from 10 May 1999 through to and excluding the
date of issuance of this Appeal Judgement. The Supreme Court Chamber decides to
apply such credit against KAING Guek Eav’s sentence of life imprisonment by
declaring that he has served 12 years and 269 days of such sentence, being the amount
of time that he spent in pre-trial detention from 10 May 1999 to 2 February 2012,

inclusive.

D. Conclusion

405.  On the basis of the foregoing, the Supreme Court Chamber dismisses Ground
2 of the Defence Appeal and grants in part and dismisses in part Ground 1 of the Co-

Prosecutors’ Appeal.

Humanity and Grave Breaches of the Geneva Conventions of 12 August 1949, committed during the
period from 17 April 1975 to 6 January 1979, are within the jurisdiction of the Extraordinary
Chambers, and thus the Military Court no longer has jurisdiction over crimes falling under the
jurisdiction of the Extraordinary Chambers”).

2 See, e.g. Kajelijeli Appeal Judgement, paras 322, 324 (upholding the decision in the ICTR Trial
Chamber Judgement at para. 966); Semanza Trial Judgement and Sentence, para. 584.

853 JCC Statute, Art. 78(2) (emphasis added).
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VI. ALLEGED ERRORS CONCERNING ADMISSIBILITY OF
CIVIL PARTY APPLICATIONS (APPEALS FROM CIVIL
PARTIES GROUPS 1, 2, AND 3)

A. Whether the Trial Chamber Erred in Formulating the Notion of Victim
1. Submissions

406. Civil Parties Groups 1, 2 and 3 (“Civil Party Appellants”) each submits that
the Trial Chamber committed an error of law by applying a test for the admission of
civil parties that is too strict and not provided for in the Internal Rules. The alleged
error of law concerns the Trial Chamber’s requirement that civil party applicants, who
are not immediate family members of deceased direct victims of the crimes charged,
demonstrate both the alleged kinship to a direct victim and circumstances giving rise
to a “special bond of affection” with or dependency on the direct victim.** Civil
Parties Group 1 further submits that the Trial Chamber undermined the fairness of the
proceedings because the “special bonds of affection” criterion was not foreseeable
and the Trial Chamber failed to provide notice of the test before reaching its

Judgement.*>

407. The Supreme Court Chamber recalls that the Trial Chamber held that civil
party applicants must satisfy the Trial Chamber of the existence of wrongdoing
attributable to KAING Guek Eav which had a direct causal connection to a
demonstrable injury personally suffered by the applicant. 836 The Trial Chamber
invoked Article 13 of the 2007 Code of Criminal Procedure and found that the term
“direct consequence” employed in this provision emphasises the link between the
crime and the injury suffered rather than the intended target of the criminal act.’ The
responsibility of KAING Guek Eav is thus not limited to persons against whom the

crimes were committed but may also extend to a larger group of victims.*® The Trial

4 CPG1 Appeal, Ground 2, paras 40-62; CPG2 Appeal on Admissibility, Ground 4, paras 91-109;
CPG3 Appeal, Ground 3, paras 85-94.

85 CPG1 Appeal, paras 40-62.

836 Trial J udgement, paras 639-640.

87 Trial J udgement, para. 642.

838 Trial Judgement, para. 642.
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Chamber accepted, with limited explanation,859 that immediate family members fall
within the scope of Internal Rule 23(2)(b), whereas “direct harm may be more
difficult to substantiate in relation to more attenuated familial relationships.”®® It
further considered that harm alleged by extended family members may, in exceptional
circumstances, amount to a direct consequence of the crime where the applicant can
establish kinship to the direct victim as well as special bonds of affection with or

dependence on the direct victim.*®!

408. Under these grounds of appeal, the primary question before the Supreme Court
Chamber is who may be admitted as a civil party before the ECCC. What follows to
be considered is whether the Trial Chamber’s unqualified statement that “immediate
family members of a victim fall within the scope of Internal Rule 23(2)(b)”862 is valid
as a holding of law or a finding of fact. Subsequently, based on the answers obtained,
the Supreme Court Chamber will examine whether the Trial Chamber erred in

requiring the demonstration of special bonds of affection or dependency in order to

admit applications from non-immediate family of the deceased direct victims.

2. The Notion of the Civil Party at the ECCC

409. At the outset of the analysis, the Supreme Court Chamber reiterates that
according to the UN-RGC Agreement, Article 12(1), and the ECCC Law, Article 33
new, Cambodian law remains the controlling procedural law for proceedings before
the ECCC, save where that law is inadequate according to the criteria specified in
these plrovisions.863 Civil party admissibility is addressed in Internal Rule 23(2) (Rev.
3), which reflects Article 13 of the 2007 Code of Criminal Procedure by providing as

follows:

In order for [a] Civil Party action to be admissible, the injury must be:

859 Trial J udgement, paras 642-643, fns 1075-1076. The Trial Chamber makes reference to the
understanding of “victim” in other jurisdictions and in the UN Basic Principles and Guidelines on the
Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law
and Serious Violations of International Humanitarian Law, G.A. Res. 60/147, UN GAOR, 60" Sess.,
U.N. Doc. A/RES/60/147 (21 March 2006) (“UN Basic Principles on Reparations”), without clarifying
whether the Trial Chamber considers these sources to be an expression of a binding international
standard, persuasive authority as to interpretation, or an evidentiary standard.

860 Trjal Judgement, para. 643.

861 Trjal Judgement, para. 643.

862 Trjal Judgement, para. 643.

863 UN-RGC Agreement, Art. 12(1); ECCC Law, Art. 33 new.
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a) Physical, material or psychological; and
b) The direct consequence of the offence, personal and have actually come
into being.

410. In considering whether the definition of the civil party is adequately covered
in Cambodian law, the Supreme Court recalls that Internal Rule 23(2) was retained as
a restatement of Article 13 of the 2007 Code of Criminal Procedure, which, in turn,
closely resembles Article 2 of the Code of Criminal Procedure of France.’* Critical to
the definition of the civil party in these legal instruments is not a formal designation
of a specific class of persons, but the substantive criterion of an actual injury resulting

as a direct consequence of the crime.

411.  An approach to civil party admissibility based on this substantive criterion is
consistent with the principle that victim participation in criminal proceedings is
inextricably linked with the civil action. The Supreme Court Chamber notes that
domestic legal systems which recognise victim participatory rights independent of a
civil action may define the circle of authorised persons in a formal, more narrow
sense by granting civil party status only to persons whose rights have been violated or
endangered by the acts charged and to enumerated categories of immediate family in

case of the death of the direct victim.®®

The former are only required to demonstrate
the violation or endangerment of their rights while the latter must demonstrate the fact
that they fall under one of the allowed categories of successors. This more restrictive
and formal approach to the admission of victims as parties in criminal cases has
justification in the principles of public action, equality of arms and economy of

proceedings, which all function to limit access in support of the prosecution and time

864 Trial Judgement, fn. 1075.

865 See, e.g. § 395 of the Code of Criminal Procedure of Germany (regulating the rights of victims to
act as “private accessory prosecutor” (“Nebenklage”); the right is limited to victims who were killed
through an unlawful act (or their children, parents, siblings or spouses) and the exercise of the right is
independent of civil action); Articles 49-58 of the Code of Criminal Procedure (1997) of Poland
(providing that the victim may act as a subsidiary prosecutor, and in the event the victim is deceased,
his or her rights can be exercised by the next of kin, precisely defined); in New South Wales, and
similarly in other Australian states, victims may submit a “victim impact statement” after a guilty
verdict but prior to sentencing. § 28(1) of the Crimes (Sentencing Procedure) Act 1999 of New South
Wales; in the case of death of the primary victim (direct victim), a family victim (family member) may
submit a victim impact statement. § 28(3); a family victim “means a person who was, at the time the
offence was committed, a member of the primary victim’s immediate family, and includes such a
person whether or not the person has suffered personal harm as a result of the offence. § 26; immediate
family includes: “(a) the victim’s spouse, or (b) the victim’s de facto partner, or (b1) a person to whom
the victim is engaged to be married, or (c) a parent, grandparent, guardian or step-parent of the victim,
or (d) a child, grandchild or step-child of the victim or some other child for whom the victim is the
guardian, or (e) a brother, sister, half-brother, half-sister, step-brother or step-sister of the victim.” § 26.
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spent on establishing an applicant’s eligibility. As concerns a civil action, however,
the status of a party attaches solely to the fact of deriving a civil claim from the
criminal act charged, without any formal limitations on the person putting forth the
claim. Instead of establishing formal eligibility, the emphasis is on assessing the proof

in support of the claim.

412. The Supreme Court Chamber recalls that notwithstanding the mosaic of the
civil party regime in the ECCC Internal Rules and numerous revisions to that regime,
the definition of a civil party as envisaged in the original version of Internal Rule
23(2) (12 June 2007) has remained essentially unchanged, thus confirming its lasting
validity before the ECCC.**®

413. The Supreme Court Chamber notes that the criteria for defining victims in
Cambodian criminal procedure and before the ECCC are consistent with international

criminal proceedings that permit victim participa‘[ion.867 To the extent the UN Basic

866 The admissibility criteria and standard of proof were clarified in the amendments in Revision 5 of
the Internal Rules. See also Internal Rule 23bis(1) (Rev. 8) (“In order for [a] Civil Party action to be
admissible, the Civil Party applicant shall: a) be clearly identified; and b) demonstrate as a direct
consequence of at least one of the crimes alleged against the Charged Person, that he or she has in fact
suffered physical, material or psychological injury upon which a claim of collective and moral
reparation might be based”). This clarification does not entail a change in the substance of the
definition of a civil party.

867 See, e. g. Rule 85(a) of the ICC RPE (defining victims as “natural persons who have suffered harm
as a result of the commission of any crime within the jurisdiction of the Court”); Situation in the
Democratic Republic of the Congo in the Case of the Prosecutor v. Thomas Lubanga Dyilo, ICC-
01/04-01/06-1432, “Judgment on the appeals of The Prosecutor and The Defence against Trial
Chamber I's Decision on Victims' Participation of 18 January 2008, Appeals Chamber, 11 July 2008,
para. 38 (in which four of the five judges held that “the notion of victim necessarily implies the
existence of personal harm but does not necessarily imply the existence of direct harm”). The ICC’s
conception of the term “victim” may slightly differ from that set forth in Internal Rule 23(2) and
Article 13 of the 2007 Code of Criminal Procedure, which require the victim’s injury to be a “direct
consequence of the offence.” The latter criterion was seemingly endorsed by Judge G.M. Pikis in the
aforementioned “Judgment on the appeals of The Prosecutor and The Defence against Trial Chamber
I's Decision on Victims' Participation of 18 January 2008”, “Partly Dissenting opinion of Judge G.M.
Pikis”, pp. 37-38, para. 3 (“There must be a direct nexus between the crime and the harm, in the sense
of cause and effect. Psychological harm may, no doubt, be suffered without prior physical harm, but
the crime itself must be the cause generating the harm, as may be the case with the destruction,
violation or humiliation of persons near and dear to the victims”). It is unclear whether the majority of
the ICC Appeals Chamber disagreed that the “the crime itself must be the cause generating the harm.”
In any event, at the ECCC, the harm suffered by direct and indirect victims alike must be both “direct”,
in the sense of cause and effect, and personal. At the STL, a victim is defined as “[a] natural person
who has suffered physical, material or mental harm as a direct result of an attack within the Tribunal’s
jurisdiction” (emphasis added). A “victim participating in the proceedings” is defined as a “[v]ictim of
an attack within the Tribunal’s jurisdiction who has been granted leave by the Pre-Trial Judge to
present his views and concerns at one or more stages of the proceedings after an indictment has been
confirmed.” Rule 2(A), STL Rules of Procedure and Evidence (amended 10 November 2010). It
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Principles on Reparations may be representative of international standards, the
Supreme Court Chamber considers that the definition of victim provided therein is
relevant for the sensu largo objective of that document. That objective is to address a
State’s obligation to provide for remedy and reparation to victims, rather than the
specific forms of victim participation in criminal proceedings. Furthermore, the UN
Basic Principles on Reparations explicitly leave the scope of indirect victimhood to be
determined by national law.*® An earlier UN document that is more directly relevant
to criminal proceedings is the Declaration of Basic Principles of Justice for Victims of
Crime and Abuse of Power.*® This Declaration also contains qualifying language
concerning indirect victims,*”° demonstrating that the decision as to the scope of

indirect victims ultimately belongs to national legislation.

414. It cannot therefore be held that Internal Rule 23(2) and Article 13 of the 2007
Code of Criminal Procedure contravene international standards. Consequently, these

provisions remain controlling for determining the scope of the term civil party at the

therefore seems that legal persons and those who may have suffered indirect harm are ineligible for the
status of “victim” before the STL.

Another difference between the ECCC and ICC relates to the issue of succession. ICC case law has
rejected victim claims based on succession, only allowing claims based on a victim’s own right. See,
e.g. Situation in the Democratic Republic of the Congo, ICC-01/04-423-Corr-tENG, “Corrigendum to
the ‘Decision on the Applications for Participation Filed in Connection with the Investigation in the
Democratic Republic of the Congo by a/0004/06 to a/0009/06, a/0016/06 to a/0063/06, a/0071/06 to
a/0080/06 and a/0105/06 to a/0110/06, a/0188/06, a/0128/06 to a/0162/06, a/0199/06, a/0203/06,
a/0209/06, a/0214/06, a/0220/06 to a/0222/06, a/0224/06, a/0227/06 to a/0230/06, a/0234/06 to
a/0236/06, a/0240/06, a/0225/06, a/0226/06, a/0231/06 to a/0233/06, a/0237/06 to a/0239/06 and
a/0241/06 to a/0250/06°”, Pre-Trial Chamber (Single Judge), 31 January 2008, paras 23-25; Situation
in Darfur, Sudan, ICC-02/05-111-Corr, “Corrigendum to Decision on the Applications for
Participation in the Proceedings of Applicants a/0011/06 to a/0015/06, a/0021/07, a/0023/07 to
a/0033/07 and a/0035/07 to a/0038/07”, Pre-Trial Chamber (Single Judge), 14 December 2007, para.
35. In contrast, the ECCC’s legal framework explicitly allows victims’ successors to file claims on
their behalf. 2007 Code of Criminal Procedure, Art. 16 (“In case of death of the victim, a civil action
can be started or continued by his successor”).

868 «For purposes of the present document, victims are persons who individually or collectively
suffered harm, including physical or mental injury, emotional suffering, economic loss or substantial
impairment of their fundamental rights [...]. Where appropriate, and in accordance with domestic law,
the term ‘victim’ also includes the immediate family or dependants of the direct victim and persons
who have suffered harm in intervening to assist victims in distress or to prevent victimization.” Para. 8
(emphasis added).

869 G.A. Res. 40/34, UN GAOR, 40" Sess., U.N. Doc. A/RES/40/34 (29 November 1985) (“UN
Declaration of Basic Principles of Justice for Victims”).

870 «“yictims” means persons who, individually or collectively, have suffered harm, including physical
or mental injury, emotional suffering, economic loss or substantial impairment of their fundamental
rights, through acts or omissions that are in violation of criminal laws operative within Member States
[...] The term ‘victim’ also includes, where appropriate, the immediate family or dependants of the
direct victim and persons who have suffered harm in intervening to assist victims in distress or to
prevent victimization.” UN Declaration of Basic Principles of Justice for Victims, paras 1-2 (emphasis
added).
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ECCC, and there has been no demonstrated basis for re-defining it in reference to
international standards. Accordingly, the notion of the civil party must be interpreted
in accordance with Cambodian procedure, and, in the event that such procedure does
not provide an answer to a relevant issue, “guidance may be sought in procedural

rules established at the international level.”®"!

415. In accordance with the substantive definition of the civil party as discussed
above, the Supreme Court Chamber holds that injury resulting from the crime charged
is the only defining, and at the same time limiting, criterion for the admissibility of
the civil party application before the ECCC. The word “injury” denotes hurt, damage
or harm, which results through loss or detriment.?”” Internal Rule 23(2) provides that
the injury suffered must be “physical, material or psychological,” and must “have
actually come into being.”873 Physical injury denotes biological damage, anatomical
or functional. It may be described as a wound, mutilation, disfiguration, disease, loss
or dysfunction of organs, or death. Material injury refers to a material object’s loss of
value, such as complete or partial destruction of personal property, or loss of income.
Finally, as amply noted by the Trial Chamber, injury “may also be psychological and
include mental disorders or psychiatric trauma, such as post-traumatic stress

. 874
disorder.”

¥71 ECCC Law, Art. 33 new.

%72 The Supreme Court Chamber notes that in the ECCC and in international jurisprudence, “injury” is
used interchangeably with “harm.” In their Admissibility Orders in Case 002 at the ECCC, issued in
August 2010, the Co-Investigating Judges used the terms “harm” and “injury” interchangeably. See,
e.g. Order on the Admissibility of Civil Party Applicants from Current Residents of Kep Province, 26
August 2010, D392; Orders D393-D399, D401, D403-D404, D406, D408-D411, D414-D419, D423-
D424, D426 (collectively, the “CIJ Admissibility Orders in Case 002”). The ECCC Pre-Trial Chamber
also used these terms similarly in Case 002. See, e.g. Decision on Appeals Against Orders of the Co-
Investigating Judges on the Admissibility of Civil Party Applications, 24 June 2011, D404/2/4;
Decision on Appeals Against Orders of the Co-Investigating Judges on the Admissibility of Civil Party
Applications, 24 June 2011, D411/3/6 (collectively, “Decisions on Appeals against the CIJ
Admissibility Orders in Case 002”). At the ICC, the terms “injury” and “harm” are used in both the
RPE and the ICC Statute. ICC RPE, Rules 85, 94, 97, 145(c), 219; ICC Statute, Arts 6-8, 75. In
Prosecutor v. Lubanga, the ICC’s Appeals Chamber, referring to the Black’s Law Dictionary and the
Oxford English Dictionary, explained: “The word ‘harm’ in its ordinary meaning denotes hurt, injury
and damage. It carries the same meaning in legal texts, denoting injury, loss or damage and is the
meaning of ‘harm’ in rule 85(a) of the Rules.” “Judgment on the appeals of The Prosecutor and The
Defence against Trial Chamber I's Decision on Victims' Participation of 18 January 2008, para. 31.
For ease of reference and because the Supreme Court Chamber detects no difference in the respective
meanings of “harm” and “injury,” it will not modify the choice of language in the Trial Judgement.

873 Internal Rule 23(2) (Rev. 3). See also 2007 Code of Criminal Procedure, Art. 13 (“An injury can be
damage to property or physical or psychological damage”).

874 Trial Judgement, para. 641, fn. 1073.
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416. Injury is contingent, or more likely to come into being, where there is a
violation of a right, however a violation of a right does not in itself always presuppose
or produce injury. Pursuant to the criterion of injury, the term “civil party” will
usually encompass what is commonly designated by the word “victim”, that is, a
person whose rights were the object of the criminal attack in the act charged, in other
words, “against whom the crimes were committed.” However, for legal standing as a
civil party, it is necessary that such person sustained an injury.875 For clarity, the
Supreme Court Chamber will use the term “direct victim” to refer to the category of
persons whose rights were violated or endangered by the crime charged; this term is
not coterminous with the category of persons who suffered injury as a “direct
consequence” of the crime.*’® In the case before us the direct victims were the no
fewer than 12,273 detainees at S-21 who were subjected to imprisonment, torture,

and, in most cases,877 murder. Very few direct victims are alive today.

417. The next question before the Supreme Court is whether the characteristics of
“injury” outlined above cover injury suffered by persons other than direct victims. In
accordance with the substantive definition of the civil party, such an indirect victim
would need no less to have suffered injury as a direct consequence of the crimes
committed against the direct victim(s). Indirect victims encompass persons who
actually suffered psychological injury, for example, as a result of the injury, whether

temporary or permanent, of their loved ones. The psychological injury results from

875 In order to illustrate the centrality of injury to the concept of a civil party, let us use an example of
burglary committed against family NN who went on holidays. The burglars were caught soon after the
deed and all stolen items were recovered. The owners learned about the burglary only upon their return
from holidays. While NN are direct victims of the crime of burglary they have not suffered an injury
and their standing as civil parties is improbable. Likewise, hypothetically, a person arbitrarily arrested
by the Khmer Rouge would be a victim of arbitrary arrest, but if he or she then promptly joined the
oppressive regime (e.g. at first interrogation), thereby avoiding injury, it would be difficult to
demonstrate his or her standing as a civil party. See also International Committee on Reparation for
Victims of Armed Conflict, Conference Report The Hague (2010), “Draft Declaration of International
Law Principles on Reparation for Victims of Armed Conflict (Substantive Issues)”, pp. 9-10 (“[T]he
recognition of a ‘substantial impairment of fundamental rights’ as harm risks conflating the question of
whether a violation of law has occurred with the question of whether harm has been caused [...] Harm
can be suffered not only by the individual whose rights have been violated but also by third persons”)
<http://www.ila-hq.org/en/committees/index.cfm/cid/1018>.

%76 The Trial Chamber and the Co-Investigating Judges refer to direct victims as immediate victims.
See, e.g. Trial Judgement, paras 643-644, 648-650, 667; Order on the Admissibility of Civil Party
Applicants from Current Residents of Ratanakiri Province, 27 August 2010, D394.

877 Trial Judgement, para. 340, fn. 619.
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uncertainty and fear about the direct victim’s fate, knowledge of their suffering,878 or
the loss of the sense of safety and moral integrity.879 In grave or prolonged cases,
psychological injury may lead to physical injury by causing various ailments.
Psychological and physical injury may be suffered by the vulnerable, such as infants,
children, and the old and sick, whose caregivers were taken away from them. Material
injury may have been inflicted upon those for whom the direct victim was providing
at the time of the victimisation, or would have, in all probability, provided for in the
future, such as in the relationship between parents and children. Material injury may
be occasioned by, or be a material consequence of, damage to the patrimony of the

family.®

Eventually, material injury may have its source in a contractual or statute-
based claim toward the direct victim which the crime prevented from being satisfied.
The meaning of “injury” in Article 13 of the 2007 Code of Criminal Procedure in the
context of indirect victims is thus congruent with many plausible scenarios involving
a wide range of persons. Its actuality, however, needs to be established in each

particular case.

8 At trial, the expert CHHIM Sotheara detailed the consequences for the mental and physical condition
of family members of direct victims of S-21 and the nature of the traumatisation resulting from
knowledge of a relative’s death there, including, amongst other things, identification with the suffering
of the victim, guilt, helplessness, and psychiatric conditions such as post-traumatic stress disorder. Trial
Judgement, fn. 1073.

879 Indirect victims of grave human rights violations such as death or torture may suffer from “post-
trauma stress” syndrome or “tragic seclusion.” Longer term consequences entail a sense of guilt,
helplessness and transference of blame, leading to the breakdown of family ties and disturbances
rendering the victims unable to establish emotional relations with others. See Paniagua-Morales et al.
v. Guatemala (“Case of the white van”), IACtHR, Judgment (Reparations and Costs), 25 May 2001,
para. 66 (containing an exemplary description of moral damages). In Caracazo v. Venezuela, the
TACtHR confirmed that moral damages may include “damage caused to the life project of the victims
whose right to humane treatment was breached, insofar as the wounds suffered became obstacles that
prevented them from attaining their vocation [...].” Caracazo v. Venezuela, IACtHR, Judgment
(Reparations and Costs), 29 August 2002, para. 97(b). Assessing the scope of moral prejudice resulting
from the death of a child, the Supreme Court of Canada stated that the court should consider the
following factors, “inter alia: the circumstances of the death, the ages of the deceased and the parent,
the nature and quality of the relationship between the deceased and the parent, the parent’s personality
and ability to manage the emotional consequences of the death, and the effect of the death on the
parent’s life in light, inter alia, of the presence of other children or the possibility of having others.”
Augustus v. Gosset, [1996] 3 S.C.R. 268, para. 50. See also Cakici v. Turkey, ECtHR, Grand Chamber
Judgment, App. No. 23657/94, 8 July 1999, para. 98 (discussing the gravity of moral damage:
“Relevant elements will include the proximity of the family tie — in that context, a certain weight will
attach to the parent-child bond —, the particular circumstances of the relationship, the extent to which
the family member witnessed the events in question, the involvement of the family member in the
attempts to obtain information about the disappeared person and the way in which the authorities
responded to those enquiries”).

880 Victims before the IACtHR may claim compensation for pecuniary damage, which includes
patrimonial damage to the household, lost earnings, and consequential damage, such as funeral and
medical expenses. Caracazo v. Venezuela, Judgement (Reparations and Costs), paras 80-88.
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418. On the basis of the foregoing, the Supreme Court Chamber finds that the
requirement of injury as a direct consequence of the offence in Internal Rule 23(2)(a)-
(b) does not restrict the admissibility of civil parties to direct victims but can also
include indirect victims who personally suffered injury as a direct result of the crime
committed against the direct victim. Absent any limiting provision, the category of
indirect victims is not restricted to any specific class of persons such as family

members. %!

It may encompass common law spouses, distant relatives, friends, de
facto adopters and adoptees, or other beneficiaries, provided that the injury on their
part can be demonstrated. On the other hand, persons who did not suffer injury will
not be considered indirect victims even if they were immediate family members of the
direct victim. Moreover, the exercise of the rights of indirect victims is autonomous of
the rights of the direct victims. This means that indirect victims may be granted civil

party status even where the direct victim is alive and does not pursue the civil party

action him or herself.

419.  On this occasion, it must be stressed that under the 2007 Code of Criminal
Procedure there are two avenues by which a family member of a direct victim may
participate in criminal proceedings: under Article 13, as an indirect victim who has
suffered personal injury as a result of the injury to his or her family member (in other
words, iure proprio); or as a successor to a direct victim by bringing or supporting a
claim on behalf of a deceased victim (in other words, iure hereditatis) under Article
16, which provides that “in case of death of the victim, a civil action may be started or

continued by his successors.”

420. The Supreme Court Chamber notes that in one of its earlier decisions the Trial
Chamber found that the exercise of a civil action before criminal courts is an
exceptional right that must be “interpreted strictly within the limits defined by the
law.”582 Apparently referring to Article 16 of the 2007 Code of Criminal Procedure,*

881 See International Committee on Reparation for Victims of Armed Conflict, International Law
Association, Conference Report The Hague (2010), “Draft Declaration of International Law Principles
on Reparation for Victims of Armed Conflict (Substantive Issues)”, p. 10 (“The Committee holds the
view that it is the suffering of harm which qualifies these third persons as victims. It sees no
compelling reason to a priori restrict this group of third persons to members of the “immediate family”,
“dependants” or “persons who have suffered harm in intervening to assist victims in distress or to
prevent victimization” as done in the Basic Principles”).

%82 Decision on Motion Regarding Deceased Civil Party, 13 March 2009, E2/5/3, (“Decision on Motion
Regarding Deceased Civil Party”), para. 8.
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the Trial Chamber held that “in order to obtain moral reparation, the successors of a
dead victim who intend to act on behalf of this party must demonstrate that he or she
has filed a civil party application.”®* In the absence of proof of a civil party
application having been previously filed before the death of the direct victim, the Trial
Chamber stated that “successors can act only for themselves to seek reparation for
personal damage arising from the death of the victim, and the death must be linked

directly to an offence with which the accused has been charged.”®

421.  Although the Trial Chamber’s decision on the admissibility of successors of
deceased Civil Party applicants has not been appealed, the Supreme Court Chamber
considers it necessary for the sake of clarity to point out that the Trial Chamber’s
decision to limit the scope of eligible successors to circumstances where the direct
victim had personally filed a civil party application before his or her death has no

basis in applicable law 3%

3. Re-Defining Civil Parties or Creating Presumptions

422. The Supreme Court Chamber further finds that within the legal framework
based in Article 13 of the 2007 Code of Criminal Procedure and Internal Rule 23(2),
there is no substantive distinction between direct and indirect victims. In practical
terms, the determination of a civil party application is principally an evidentiary
matter focusing on the existence of direct injury resulting from the crimes charged. As
demonstrated above, the Trial Chamber’s statement that immediate family members
fall within the scope of Internal Rule 23(2)(a)-(b) is, therefore, too categorical when
compared with the applicable legal framework. The sparse reasoning provided by the
Trial Chamber in reaching this conclusion seems to conflate the definitional question
of injury central to the statutory notion of civil party with the evidentiary question of
establishing direct injury. While the Trial Chamber may employ discretion in deciding
issues of fact, it has no discretion to re-define statutory terms. The ambiguity in the

Trial Judgement thus begs the question of whether the Trial Chamber considered the

883 The Trial Chamber referred to the “last provision”, and the last provision cited was Article 16. It is
therefore presumed that the Trial Chamber intended to refer to Article 16 of the 2007 Code of Criminal
Procedure. Decision on Motion Regarding Deceased Civil Party, para. 11.

$84 Decision on Motion Regarding Deceased Civil Party, para. 11.

$5 Decision on Motion Regarding Deceased Civil Party, para. 12.

886 As to the possibility that the Trial Chamber “innovated” under Article 33 new of the ECCC Law,
the following section of this Appeal Judgement applies by reference.
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