
 

              

 

 

 

 

 

 

Β₣ðĄеĕНеĄŪņй⅜ŵřеĠР₣ 
Trial Chamber 

Chambre de première instance 

 

TRANSCRIPT OF TRIAL PROCEEDINGS 

PUBLIC 

Case File Nº 002/19-09-2007-ECCC/TC 

 

19 July 2012 

Trial Day 80 

 
 
Before the Judges: NIL Nonn, Presiding 
 Silvia CARTWRIGHT 
 YA Sokhan   
 Jean-Marc LAVERGNE 
 YOU Ottara 
 THOU Mony (Reserve) 
 Claudia FENZ (Reserve) 
 
 
Trial Chamber Greffiers/Legal Officers: 
 SE Kolvuthy 
 Andrew James MCINTYRE 
 DUCH Phary 
        
 
For the Office of the Co-Prosecutors: 
 CHAN Dararasmey 
 Tarik ABDULHAK 
 SONG Chorvoin 
 Salim NAKHJAVANI 
   
 
For Court Management Section:    
 UCH Arun 
 
 
For the Medical Unit: 
 TONG Hong 

The Accused:   NUON Chea  
  IENG Sary 
  KHIEU Samphan 
 
 
Lawyers for the Accused: 
  SON Arun  
  Andrew IANUZZI 
  Jasper PAUW 
  ANG Udom 
  Michael G. KARNAVAS 
  KONG Sam Onn 
  Arthur VERCKEN 
    
  
Lawyers for the Civil Parties: 
 PICH Ang 
 Élisabeth SIMONNEAU-FORT 
 SAM Sokong 
 Christine MARTINEAU 
 LOR Chunthy 
 VEN Pov 
 TY Srinna 
 HONG Kimsuon 
 CHET Vanly 
 Olivier BAHOUGNE 

GgÁCMnMuCRmHvisamBaØkñúgtulakarkm<úCa 
Extraordinary Chambers in the Courts of Cambodia  

Chambres Extraordinaires au sein des Tribunaux Cambodgiens 

ŪĮйŬď₧şŪ˝˝ņį Оď 
ďĳЊ ⅜₤Ĝ ŪĮйņΉ˝℮Ūĳ 

Kingdom of Cambodia  

Nation Religion King 

Royaume du Cambodge 

Nation Religion Roi 
  

 

E1/92.100826714

radas
s_Original



Extraordinary Chambers in the Courts of Cambodia 

Trial Chamber – Trial Day 80                                   
Case No. 002/19-09-2007-ECCC/TC 

19/07/2012 

Page i 

 

 

 

I N D E X 

 

 

MR. DAVID CHANDLER (TCE-11)  

Questioning by Mr. Abdulhak resumes ............................................................................................... page 24

E1/92.100826715



Extraordinary Chambers in the Courts of Cambodia 

Trial Chamber – Trial Day 80                                   
Case No. 002/19-09-2007-ECCC/TC 

19/07/2012 

Page ii 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

List of Speakers: 
 

Language used unless specified otherwise in the transcript 
 

Speaker Language 

MR. ABDULHAK English 

JUDGE CARTWRIGHT English 

MR. CHANDLER (TCE-11) English 

MR. IANUZZI English 

MR. KARNAVAS English 

MR. KONG SAM ONN Khmer 

THE PRESIDENT (NIL NONN, Presiding) Khmer  

MR. PAUW English 

MR. PICH ANG Khmer 

MS. SIMONNEAU-FORT French 

MR. TONG HONG Khmer 

E1/92.100826716



Extraordinary Chambers in the Courts of Cambodia 

Trial Chamber – Trial Day 80                                   
Case No. 002/19-09-2007-ECCC/TC 

19/07/2012 

Page 1 

 

                                                           1 

 

          1   P R O C E E D I N G S 

 

          2   (Court opens at 0901H) 

 

          3   MR. PRESIDENT: 

 

          4   Please be seated. The Court is now in session. 

 

          5   As planned, today we resume hearing testimonies of expert 

 

          6   Chandler, questions to be put by the Prosecution. 

 

          7   Greffier, please report on today's attendance of the parties and 

 

          8   relevant individuals called to attend this courtroom by the 

 

          9   Chamber. Ms. Se Kolvuthy, can you report on this status? 

 

         10   [09.02.03] 

 

         11   THE GREFFIER: 

 

         12   Good morning, Mr. President. All parties are present. Thank you. 

 

         13   MR. PRESIDENT: 

 

         14   Thank you. 

 

         15   Before handing over to the Prosecution to continue their 

 

         16   questions to the expert, the Chamber would like to rule on two 

 

         17   requests. 

 

         18   The first one is the request to place documents by the defence 

 

         19   counsel for Nuon Chea and another one is the request by the 

 

         20   defence counsel for Mr. Ieng Sary not to sit this Friday. 

 

         21   [09.03.02] 

 

         22   Now, the oral decision of the decision -- the oral decision of 

 

         23   the Trial Chamber for the Nuon Chea defence team. The Chamber is 

 

         24   seized of Nuon Chea's second Rule 87.4 request to use documents 

 

         25   during the examination of expert David Chandler, document number 
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          1   E172/27/2. In this request the Nuon Chea defence team seeks to 

 

          2   put another 11 new documents before the Chamber on the grounds 

 

          3   previously specified in its first Rule 87.4 request, document 

 

          4   number E172/27/1. For the same reasons as given in its own oral 

 

          5   decision of the 18 July 2012, the Chamber rejects the Nuon Chea 

 

          6   defence application. 

 

          7   [09.04.15] 

 

          8   The Chamber's second decision is as follows -- and I would like 

 

          9   to hand over to Judge Sylvia Cartwright to rule on this request. 

 

         10   You may proceed, Judge. 

 

         11   JUDGE CARTWRIGHT: 

 

         12   Thank you, President. 

 

         13   The Trial Chamber has deliberated on the request made by the 

 

         14   defence counsel for Ieng Sary, Mr. Karnavas, and has decided to 

 

         15   decline it. The reasons are as follows. The application itself 

 

         16   was that the Chamber not sit on Friday, the 20th of July, due to 

 

         17   a pre-existing commitment made by Mr. Karnavas to attend and lead 

 

         18   a seminar. 

 

         19   The reasons for declining the request are as follows: the parties 

 

         20   have known since the outset of this trial that although the 

 

         21   Chamber would try to ensure that Fridays were kept free of 

 

         22   sitting commitments, the parties must be flexible because there 

 

         23   would be occasions when it was necessary to sit on a Friday. This 

 

         24   is one of those weeks because we have lost two days of sitting 

 

         25   time already. 
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          1   [09.05.47] 

 

          2   In his oral submissions yesterday, Mr. Karnavas drew an analogy 

 

          3   between the request made by the prosecutors for a delay in the 

 

          4   start of this week's proceedings due to the illness of one of its 

 

          5   prosecutors who was scheduled to lead the questioning of the 

 

          6   expert Professor Chandler. And in Mr. Karnavas's submission, if 

 

          7   we -- having granted that application, we were obliged to grant 

 

          8   his. 

 

          9   There is no clear analogy between the two situations. The 

 

         10   prosecutors could not have anticipated the illness of its - of 

 

         11   one of its members, and as was noted yesterday, the prosecutors 

 

         12   have already been criticized for not having in place a fallback 

 

         13   position in the event of a sudden emergency such as they were 

 

         14   faced with. There is no such clear situation in relation to the 

 

         15   request made by Mr. Karnavas. He has known of this commitment, 

 

         16   which he made, for the Friday of this week and he has known of 

 

         17   it, presumably, for some time. He ought to have anticipated the 

 

         18   possibility that the Court would be obliged to sit this Friday 

 

         19   and had in place an alternative. 

 

         20   [09.07.29] 

 

         21   In any event, he has national co-counsel, who is well qualified 

 

         22   and experienced and will be available to represent Ieng Sary 

 

         23   tomorrow. 

 

         24   Finally, the Chamber has taken into account the absence of Mr. 

 

         25   Karnavas for tomorrow and will make sure that the questioning by 
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          1   the Ieng Sary team does not begin until Monday of next week. That 

 

          2   is the decision of the Chamber. 

 

          3   Thank you, Mr. President. 

 

          4   MR. PRESIDENT: 

 

          5   Yes, Counsel, what matter do you intend to raise? Please inform 

 

          6   the Chamber, first of all, the topic you intend to raise. Defence 

 

          7   counsel for Mr. Nuon Chea to proceed first. 

 

          8   [09.08.28] 

 

          9   MR. IANUZZI: 

 

         10   Thank you, Your Honour. Good morning, everyone. Just very 

 

         11   briefly, for the same reasons that I articulated yesterday -- or, 

 

         12   I should say, attempted to articulate, we take exception to the 

 

         13   ruling that was just read out with respect to our motion on the 

 

         14   admission of documents. 

 

         15   Those documents are clearly relevant. They're in the public 

 

         16   domain. No one objects to them. There's no prejudice to any 

 

         17   party. They should be admitted. We should be allowed to use them. 

 

         18   Thank you. 

 

         19   MR. PRESIDENT: 

 

         20   Yes, Judge, please. 

 

         21   JUDGE CARTWRIGHT: 

 

         22   Yes. Thank you, President. I just want to make it clear that the 

 

         23   Nuon Chea defence team, as all defence teams, have the right to 

 

         24   appeal any decision, and the Chamber does not see the necessity 

 

         25   for making an objection for the record. You have that right in 
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          1   any event. And whether it's an appeal that would fit under our 

 

          2   Rules at the time of the verdict or an immediate appeal, you have 

 

          3   that right. There is no need to make repeated objections to the 

 

          4   rulings. 

 

          5   So I hope we've clarified that for you, Mr. Ianuzzi. 

 

          6   [09.09.43] 

 

          7   MR. IANUZZI: 

 

          8   Your Honour, it is my national practice to make exceptions for 

 

          9   the record, so I will continue to do that, and I think it 

 

         10   benefits the public as well. 

 

         11   JUDGE CARTWRIGHT: 

 

         12   We do not require you to make exceptions. It may be your national 

 

         13   practice it is not the practice here. We will assume that each 

 

         14   time the Court makes a ruling that is adverse to you, that you 

 

         15   will consider whether or not you will appeal. There is no need, 

 

         16   and the President will not expect any such objections for the 

 

         17   record in the future. Thank you. 

 

         18   MR. PRESIDENT: 

 

         19   Yes, Mr. Karnavas, you may proceed. 

 

         20   [09.10.31] 

 

         21   MR. KARNAVAS: 

 

         22   Good morning, Mr. President. Good morning, Your Honours, and good 

 

         23   morning to everyone in and around the courtroom. 

 

         24   I have three matters: one is Mr. Ieng Sary's presence and his 

 

         25   health; two, an ex parte communication that occurred between the 

 

E1/92.100826721



Extraordinary Chambers in the Courts of Cambodia 

Trial Chamber – Trial Day 80                                   
Case No. 002/19-09-2007-ECCC/TC 

19/07/2012 

Page 6 

 

 

                                                           6 

 

          1   prosecutor and Mr. Chandler yesterday after you left the Bench; 

 

          2   and, three, we wish to know what exact documents Mr. Chandler 

 

          3   reviewed over the night. 

 

          4   And we will be making this a continuing request, since he is on 

 

          5   the stand, he is under oath, and he should have been prepared, 

 

          6   and a request was made for him to keep track of all of the 

 

          7   material that he was looking -- that he was going to be reviewing 

 

          8   in preparation for his testimony. And from what we heard 

 

          9   yesterday, he intentionally and deliberately ignored that 

 

         10   instruction from the Court. So those are the three topics. 

 

         11   [09.11.24] 

 

         12   First, Mr. Ieng Sary's health. I am told by Mr. Ieng Sary that he 

 

         13   is unable to sit here for long periods of time, especially in the 

 

         14   morning, because not only of his back but also because he needs 

 

         15   to use the restroom almost every five or ten minutes, and it's 

 

         16   exhausting. I've attempted to -- and I say attempted -- to meet 

 

         17   with a doctor and to get from the doctor his medical opinion. 

 

         18   Shockingly -- and it may be the practice in Cambodia, but I'm 

 

         19   unaware of anywhere else in the world -- the doctor is unwilling 

 

         20   to explain to us what, exactly, is wrong with Mr. Ieng Sary. 

 

         21   Instead, he indicated that he passed along a report to the 

 

         22   Chamber, and so I'm left with my client's representations to me. 

 

         23   In that -- since we are in this position, we respectfully request 

 

         24   for the doctor to answer what exactly is his position. What is 

 

         25   the medical opinion concerning Mr. Ieng Sary's presence? He has 
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          1   been following the testimony from his -- from the holding cell. 

 

          2   He is participating. We are receiving instructions, but we do 

 

          3   think that the constant -- the constant having to get up and 

 

          4   going to the toilet every five minutes and the pain in his back 

 

          5   certainly interferes with his right to effectively participate in 

 

          6   his own defence. So that's the first matter. 

 

          7   [09.13.10] 

 

          8   As far as the ex parte communication, I noticed that there was a 

 

          9   communication going on between the prosecutor and Mr. Chandler. 

 

         10   It would appear that Mr. Chandler initiated a conversation. I 

 

         11   wasn't aware of it initially, but I saw that it was ongoing and I 

 

         12   brought it to the attention -- in fact, I yelled from here that 

 

         13   such communications are forbidden. I think it is wholly improper 

 

         14   for a witness who is on the stand to then be having 

 

         15   communications with the prosecutor. Now, Mr. Chandler, albeit the 

 

         16   son of a lawyer, may not be aware that that is the practice; the 

 

         17   prosecutor and the lawyers ought to know that once a witness is 

 

         18   on the stand, there should be no communications. 

 

         19   I was informed over the -- by the prosecutor that it was merely 

 

         20   for scheduling purposes. I don't care what it was about. The 

 

         21   answer should have been, "Mr. Chandler, I can't speak to you. If 

 

         22   you wish to speak -- if you wish to make inquiries about the 

 

         23   scheduling, bring that up to those who are handling you." 

 

         24   [09.14.18] 

 

         25   I think we need clear guidance. It may have been an overlap -- a 
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          1   lapse. Nonetheless, I take these matters very seriously and I 

 

          2   think we all should. This is not a civil party. This is an expert 

 

          3   witness. He's on the stand and he's under oath, and he's 

 

          4   consulting documents as he's going along. And from his own public 

 

          5   admissions, everybody here, all of the Accused are guilty and he 

 

          6   opined as to what he thinks the Accused will be doing in Court. 

 

          7   So, in light of all of these circumstances, I think we need some 

 

          8   clear guidance. And I can understand the prosecutor being in a 

 

          9   very awkward position where the witness comes up, and obviously 

 

         10   he's very close to the witness, and the witness is merely asking 

 

         11   for scheduling, but nonetheless, we need a clear guidance. 

 

         12   [09.15.08] 

 

         13   And, lastly, Mr. President, if Mr. Chandler is on the stand and 

 

         14   he's testifying -- and he had weeks and months to prepare -- and 

 

         15   he's the doyen of the historians on Cambodia, we want to know 

 

         16   what material he's consulting. And I don't want to hear some 

 

         17   global answer such as "the Closing Order". What are the exact 

 

         18   documents that he's looking at to prepare himself and perhaps 

 

         19   recalibrate his testimony to fit the Prosecution's brief? Because 

 

         20   that's what we're submitting he would be doing because of his 

 

         21   publicly stated positions thus far. And I know that he's not 

 

         22   under any instructions, but I think it's only human -- it's 

 

         23   within human nature to recalibrate your answers in anticipation 

 

         24   of what may be happening. 

 

         25   So those are my -- the three topics, Mr. President. And perhaps 

 

E1/92.100826724



Extraordinary Chambers in the Courts of Cambodia 

Trial Chamber – Trial Day 80                                   
Case No. 002/19-09-2007-ECCC/TC 

19/07/2012 

Page 9 

 

 

                                                           9 

 

          1   you may wish to ask questions of the doctor first so we know 

 

          2   whether Mr. Ieng Sary should continue to be present in Court this 

 

          3   morning or whether he should go to the holding cell and 

 

          4   participate, as he has been doing throughout most of the 

 

          5   proceedings. Thank you very much. 

 

          6   [09.16.33] 

 

          7   MR. PRESIDENT: 

 

          8   Mr. Michael Karnavas, could you indicate again whether you are 

 

          9   making a request or you require that the Chamber seeks 

 

         10   recommendation from the doctor? Are you making a usual request 

 

         11   that your client be permitted to be present in a holding cell by 

 

         12   waiving his presence to be in this courtroom? And what is the 

 

         13   reasons to support your request? Is it the opinions of the 

 

         14   doctors treating the accused persons who are detained at the ECCC 

 

         15   detention facility? It is not clear in the Khmer version 

 

         16   regarding the request. 

 

         17   MR. KARNAVAS: 

 

         18   My apologies; perhaps I was speaking too quickly. 

 

         19   I don't know what the doctor's opinion is because the doctor 

 

         20   refuses to communicate with me even though he is my client. I 

 

         21   find that practice abhorrent. I should know the status of my 

 

         22   client's health. So I don't know exactly what the doctor is going 

 

         23   to say, but what my client is saying is that he is unable to be 

 

         24   here in Court today because of his back pain and because of the 

 

         25   constant stress put upon him where after every five or 10 minutes 
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          1   he needs to use the restroom, and that exhausts him. Obviously 

 

          2   it's a request for him to participate in the holding cell. We've 

 

          3   been making these requests. He's been signing the waivers. 

 

          4   [09.18.40] 

 

          5   It was you, Mr. President, that ordered that Mr. Ieng Sary be 

 

          6   present here today. As he sits here today, he's unable to 

 

          7   participate in his own defence. Being present physically does not 

 

          8   mean being present mentally, and the right to assist in one's 

 

          9   defence also means the right to be able to concentrate, to hear 

 

         10   the testimony, and if necessary, to give guidance and 

 

         11   instructions to the lawyers. We do have communications with Mr. 

 

         12   Ieng Sary during the breaks. 

 

         13   So we respectfully request, based on what we have been told by 

 

         14   our client -- not by the doctor, because the doctor who is 

 

         15   sitting there refused to even acknowledge my presence when I was 

 

         16   communicating to him. He merely walked away very arrogantly. Now, 

 

         17   maybe this is his part of the training, but I find that to be 

 

         18   abhorrent. I expect at least some answer such as, "This is the 

 

         19   state of his health." So I don't know what the doctor is going to 

 

         20   be saying, but I do know what Mr. Ieng Sary is saying, and 

 

         21   everybody can see Mr. Ieng Sary right now. He's in utter pain 

 

         22   because of his back. So we are making that request. He has signed 

 

         23   a waiver and he's waiving his presence here, but he will be 

 

         24   participating in the holding cell. So that is my request with 

 

         25   respect to Mr. Ieng Sary. 
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          1   [09.20.07] 

 

          2   If you're not aware of what the doctor's report was, then perhaps 

 

          3   the doctor can take the stand, be placed under oath and give 

 

          4   testimony. But I am told that he gave his information to the 

 

          5   legal officer of the Tribunal or the Trial Chamber. Thank you. 

 

          6   MR. PRESIDENT: 

 

          7   National Counsel for civil parties, you may proceed. 

 

          8   MR. PICH ANG: 

 

          9   Good morning, Mr. President, Your Honours. I only have a brief 

 

         10   comment concerning what Mr. Karnavas has raised, particularly 

 

         11   about the not -- the no-response from the doctor to him. 

 

         12   I think it is not strange for a treating doctor not to answer to 

 

         13   someone else who is not a judge. In any event, if he is required 

 

         14   to explain the matter, he can be called in as an expert or a 

 

         15   witness before the Court. Likewise, a witness or experts are not 

 

         16   required to communicate directly to any parties outside the 

 

         17   Court. Only when the person is called before the Court as a 

 

         18   witness or expert could parties ask the person. These can apply 

 

         19   the same things to the matters that Mr. Karnavas raised about the 

 

         20   communication between the Prosecution and Mr. Chandler. 

 

         21   [09.22.06] 

 

         22   MR. PRESIDENT: 

 

         23   Defence Counsel for Mr. Nuon Chea, you may proceed. 

 

         24   MR. PAUW: 

 

         25   Thank you, Mr. President. I don't want to confuse the discussion, 
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          1   so I have a short addition to make to the third point raised by 

 

          2   my colleague, Mr. Karnavas. 

 

          3   Do you want me to make it now or do you want to provide the 

 

          4   Prosecution the chance to respond to the other issues raised by 

 

          5   my colleague? 

 

          6   [09.22.38] 

 

          7   MR. PRESIDENT: 

 

          8   Thank you. 

 

          9   International Co-Prosecutor, do you wish to take the floor in 

 

         10   order to respond to the observations by the defence counsel? 

 

         11   MR. ABDULHAK: 

 

         12   Yes, Mr. President. Thank you. Good morning, Your Honours. 

 

         13   As a preliminary point, I want to say that what we're confronting 

 

         14   now is a pattern of behaviour by defence counsel of making 

 

         15   requests and submissions at the start of the day when Prosecution 

 

         16   is scheduled to examine witnesses, which inevitably eats into our 

 

         17   time allocations. We will have spent another half an hour today 

 

         18   and yesterday out of its two and a half days, the Prosecution was 

 

         19   able to spend just over half a day examining the expert. 

 

         20   [09.23.33] 

 

         21   But moving on to the points raised by Mr. Karnavas -- and point 

 

         22   number 1 being Ieng Sary's health -- I'll be very brief. The 

 

         23   Prosecution has obviously no objection to Mr. Karnavas, with the 

 

         24   authority of his client, speaking to the doctors, but this is a 

 

         25   matter for the Chamber. 
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          1   Secondly, participation from the holding cells is, in effect, 

 

          2   participation in the proceedings, same as being upstairs insofar 

 

          3   as the Accused have access to their lawyers and access to a video 

 

          4   feed from the proceedings. 

 

          5   Again, we'll leave the matter to Your Honours' discretion as to 

 

          6   what the most appropriate way to proceed. 

 

          7   Secondly, on the issue of alleged ex parte communications, I have 

 

          8   to say we are both surprised and shocked by this matter being 

 

          9   raised in Court as Mr. Karnavas himself indicated. And I hate to 

 

         10   deal with these matters in Court, but I do want to state them 

 

         11   clearly for the record. 

 

         12   [09.24.47] 

 

         13   Professor Chandler came up to our bench to inquire about 

 

         14   scheduling, and my response was exactly as Counsel Karnavas 

 

         15   suggested, to ask him to speak to the Chamber about scheduling 

 

         16   for this week and next week. I take great exception at Counsel 

 

         17   Karnavas raising this matter in open Court when I explained to 

 

         18   him yesterday what the matter was about, and he could see that 

 

         19   the communication ceased very quickly. 

 

         20   Lastly, on the issue of documents, I don't think we need to waste 

 

         21   any more time on this, Your Honours. The professor has been asked 

 

         22   to prepare a list. He indicated he has already prepared that list 

 

         23   in part he will continue to add to it. As we go along today, we 

 

         24   will be showing specific documents to the professor and he will 

 

         25   be opining, in part, based on those documents. 
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          1   So this mystery that the Defence wishes to pretend is in place 

 

          2   needs to be dispelled. We will be dealing with specific 

 

          3   documents. There is nothing controversial about the professor 

 

          4   looking at them and giving his opinions based on years of 

 

          5   research. 

 

          6   [09.25.54] 

 

          7   And while I'm on that matter, I also wish to record our objection 

 

          8   to, both yesterday and today, the counsel for Mr. Ieng Sary 

 

          9   effectively seeking to intimidate the witness. We heard yesterday 

 

         10   comments about their intention to place Professor Chandler under 

 

         11   great fire. We heard today, again, offhand comments about his 

 

         12   supposed bias. 

 

         13   None of these matters relate to their application to deal with 

 

         14   documents. This is a blatant attempt to intimidate the witness. 

 

         15   It is a blatant attempt to, if you like, give him a preview of 

 

         16   the attack they think they can put him under, and it is an 

 

         17   attempt to make it more difficult for him to testify. So we take 

 

         18   great exception to it. 

 

         19   Your Honours, subject to you dealing with the issue of Ieng 

 

         20   Sary's attendance in Court, we would like to get on with the 

 

         21   examination, if at all possible in the shortest amount of time. 

 

         22   Thank you. 

 

         23   [09.27.09] 

 

         24   MR. PRESIDENT: 

 

         25   You are not allowed. We cannot go back to the same issue. One 
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          1   party can raise the matter only once. 

 

          2   The Greffier of the Court, do we have the record of the treatment 

 

          3   of Mr. Ieng Sary by the ECCC doctor for today's morning? 

 

          4   UNIDENTIFIED SPEAKER: 

 

          5   (Microphone not activated) 

 

          6   MR. PRESIDENT: 

 

          7   You are not allowed to proceed. We will proceed with another 

 

          8   matter. 

 

          9   THE GREFFIER: 

 

         10   Mr. President, the doctor has already examined the Accused, but 

 

         11   there is no record of the examination yet. 

 

         12   [09.28.05] 

 

         13   MR. PRESIDENT: 

 

         14   In order to deal with this matter, the doctor is now instructed 

 

         15   to be on stand -- to be right next to the expert. 

 

         16   International Counsel for Mr. Nuon Chea, do you wish to raise 

 

         17   another matter or do you intend to raise the same issue? 

 

         18   Otherwise, you are not allowed to do so because the matter has 

 

         19   been fully heard by all three parties, or do you wish to address 

 

         20   another new matter? You are not allowed to proceed with the same 

 

         21   matter here. The Chamber has heard enough grounds for its 

 

         22   consideration. 

 

         23   (Judges deliberate) 

 

         24   [09.29.50] 

 

         25   Defence Counsel for Mr. Nuon Chea, can you inform the Court first 
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          1   of all the matter that you intend to raise? Again, you are not to 

 

          2   -- you are not allowed to raise the same issue unless it is a new 

 

          3   one. 

 

          4   MR. PAUW: 

 

          5   Mr. President, as I told you in my first submission this morning, 

 

          6   it is related to the third issue raised by Mr. Karnavas. 

 

          7   In order to facilitate your proceedings, I proposed to discuss it 

 

          8   after the other issues were raised and discussed by the 

 

          9   Prosecution, the health of Mr. Ieng Sary and the ex parte 

 

         10   communications. 

 

         11   [09.30.33] 

 

         12   So I submit that I should be allowed to give my submission on the 

 

         13   issue that is related to the documents as discussed by Professor 

 

         14   Chandler. It will be a quite simple addition, taking no more than 

 

         15   one or two minutes. 

 

         16   MR. PRESIDENT: 

 

         17   Yes, you will be granted that opportunity to proceed. 

 

         18   But now the doctor is before us ready to provide his medical 

 

         19   opinion concerning the health status of Mr. Ieng Sary. Doctor, 

 

         20   you may proceed. 

 

         21   MR. TONG HONG: 

 

         22   I would like to report to the Chamber. My name is Tong Hong. I am 

 

         23   the physician attached to the ECCC. Subject: the health status 

 

         24   report of the accused Ieng Sary. 

 

         25   [09.31.45] 
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          1   As of 8 o'clock in the morning, his blood pressure is 8 out of 13 

 

          2   and -- 13 of 8. He is -- as a recommendation, he can participate 

 

          3   in the proceeding for only an hour or two a day. 

 

          4   MR. PRESIDENT: 

 

          5   Judges, do you have any question to put to the medical doctor? 

 

          6   How about other parties? Do you have any question to put to the 

 

          7   medical doctor concerning his report of the health status of the 

 

          8   Accused? 

 

          9   MR. KARNAVAS: 

 

         10   I do, Mr. President, but I see that Judge Lavergne is conferring 

 

         11   with other judges. 

 

         12   (Judges deliberate) 

 

         13   [09.34.55] 

 

         14   MR. PRESIDENT: 

 

         15   Now the Chamber has decided that we would not grant time to 

 

         16   parties to put questions to the physician, due to time 

 

         17   constraints, and I would like to thank the medical doctor for 

 

         18   your report. 

 

         19   And according to your recommendation, Mr. Ieng Sary may 

 

         20   participate in the proceeding for about one to two hours, and the 

 

         21   Chamber will decide on this matter before we adjourn in the first 

 

         22   half of this morning. 

 

         23   So, physician, you may now return to your seat. 

 

         24   Now, I -- my apology. Now, the International Defence Counsel for 

 

         25   Nuon Chea, the floor is now yours, but we would like to remind 
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          1   you to be brief in your submission because we have spent a lot of 

 

          2   time this morning on these matters. 

 

          3   MR. PAUW: 

 

          4   Thank you, Mr. President. I'll be brief, while trying to speak 

 

          5   slowly to not -- accommodate the translators. 

 

          6   [09.36.22] 

 

          7   We heard Professor Chandler say yesterday that he had studied the 

 

          8   Closing Order before his testimony before your Chamber, and I 

 

          9   want to make it clear that we do not take issue with that fact, 

 

         10   as such. But, as Professor Chandler has indicated, this Closing 

 

         11   Order has changed his mind on certain issues. We think it's 

 

         12   relevant to note that the Closing Order is no more than a 

 

         13   conclusion by the Office of the Co-Investing Judges, and I would 

 

         14   like to add that it is an indictment and, therefore, it is 

 

         15   inculpatory by nature. 

 

         16   Considering that, I think it's important going forward with the 

 

         17   testimony of Mr. Chandler, that we know -- that all the parties 

 

         18   know -- whether or not he had access to all the underlying 

 

         19   documents of the Closing Order, and if not, which particular 

 

         20   documents did he have access to and which particular documents 

 

         21   did he not have access to? 

 

         22   [09.37.31] 

 

         23   And I recall something the professor said yesterday. And I do not 

 

         24   have the transcript, so I forget the specific wording, but I 

 

         25   believe Professor Chandler stated: "I wish I had had access to 
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          1   that information or to those documents." Professor Chandler could 

 

          2   clarify that to us. 

 

          3   So it is clear that certain information in the Closing Order is 

 

          4   new. We would like to know whether he -- Professor Chandler bases 

 

          5   his change of opinion on certain matters on certain new documents 

 

          6   that he did not have access to before, and if so, what those 

 

          7   documents were. 

 

          8   I will also state, just to be clear, that it is quite obvious to 

 

          9   us that Professor Chandler did not have access to all documents 

 

         10   that underlie the Closing Order, simply because they are of a 

 

         11   confidential nature and they were produced by the OCIJ during the 

 

         12   investigation. So to a certain extent, Professor Chandler cannot 

 

         13   know the underlying documents. 

 

         14   Again, we don't -- do not place any blame on Professor Chandler, 

 

         15   or anybody else for that matter, regarding that circumstance. But 

 

         16   it should be clear going forward what documents has he relied on. 

 

         17   Because as my colleague, Mr. Karnavas, has pointed out the 

 

         18   testimony of Mr. Chandler has become muddled in a way, has become 

 

         19   tainted in a way, by reading the Closing Order. Again, we place 

 

         20   no blame on anyone for that, it is simply human nature, but we 

 

         21   need to verify what Professor Chandler bases his knowledge on 

 

         22   today before you. 

 

         23   [09.39.13] 

 

         24   So perhaps today will be too late for Professor Chandler to 

 

         25   provide this kind of information, but we will be coming back to 
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